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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD V.
MERCHANT MARI NER S DOCUMENT NO. Z-295807
and LI CENSE NO 421837
| ssued to: Martin FELDVAN

DECI SI ON OF THE VI CE COVVANDANT
UNI TED STATES COAST GUARD

2170
Martin FELDVAN

Thi s appeal has been taken in accordance with 46 U.S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 7 April 1977, an Adm nistrative Law Judge of
the United States Coast CGuard at Long Beach, California, suspended
Appel l ant' s seaman's docunents for six nonths, plus a further six
nont hs on twel ve nonths' probation, upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as third mate on board the United States SS MAYAGUEZ under
authority of the docunment and |icense above captioned, on or about
21 March 1976, Appellant wongfully failed to performduties in
connection wi th undocki ng the vessel because of intoxication and
engaged in nmutual conbat with a nenber of the crew at Subic Bay,
and, on 22 March 1976, wongfully failed to stand a sea watch
because of i ntoxication.

The hearing was held at Long Beach from9 Septenber 1976 to 25
March 1977.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each
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speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of w tnesses, voyage records of MAYAGUEZ, and depositions.

I n defense, Appellant offered in evidence his own testinony.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
speci fications had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nont hs plus six noths on twelve nonths' probation.

The entire decision was served on 12 April 1977. Appeal was
tinmely filed and perfected on 21 Cctober 1977.

FI NDI NGS OF FACT

On 21 and 22 March 1976, Appellant was serving as third mate
on board the United States SS MAYAGUEZ and acting under authority
of his license and docunent while the vessel was proceeding to sea
fromthe port of Subic Bay, Philippine Republic. Wile at station
for unnooring the vessel Appellant wongfully engaged in physical
conmbat with an unlicensed crewrenber.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the evidence does not
support the findings of fact.

APPEARANCE: Kessler and Drain, Los Angeles, California, by
James G Korsen, Esq.

OPI NI ON

Certain puzzling features of this case nust be noted before an
ultimate disposition nay be nade.
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The first involves the use of a deposition of a wtness,
George L. Zintz, Jr. Wen it was offered in evidence objection was
rai sed on the grounds that it had been taken w thout proper notice
to Appellant. the objection was overrul ed, the deposition was
admtted into evidence, and it was so marked. It was never
formally withdrawn nor was it excluded in any way until findings
wer e announced. After oral findings and after Appellant's prior
record had, as a consequence, been properly received, the
Adm ni strative Law Judge advi sed Appellant's counsel that the
deposition of Zintz had not been admtted into evidence. Wen
counsel suggested that this fact m ght have altered his stand on
the entire record he was told that this should be reserved for an
appeal. The initial decision states only that the deposition of the
Wi tness Zintz was not admtted into evidence.

The initial decision also nakes a finding that "the words
"assault and batter' alleged in the third specification are found
not proved and the words "engage in nutual conmbat with' are
substituted therefor.” This too is msleading since it overl ooks
the fact that, when the Investigating Oficer rested his case, the
Adm ni strative Law Judge on his own notion and w t hout explanation
anended the specification to that effect so that "assault and
battery" had in fact disappeared as a subject of findings.

The use of official 1og book entries on this record al so
merits sone attention. The rule has been nmade clear in these
proceedi ngs that an official |og book entry nmade in substanti al

conpliance with the statutes constitutes a prina facie case

of the facts recited therein and that an entry which may not
conport substantially with the statutory requirenments may still
nmeet the standards of substantial evidence, sufficient as a basis
for findings in an adm nistrative proceedi ng.

In this case Adm nistrative Law Judge eval uated the offici al
| og book entry only as having "served as corroborating evidence of
the testinony of the Master, the Chief Oficer and the Odinary
Seaman Ferguson." Wth the value of the entry so reduced there is
no need to inquire whether the evidence is "substantial” but one is
alerted to | ooking closely at all the circunstances.
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Corroboration is a formof external support for the
credibility of other evidence. Cenerally speaking, a witten
record is useful in evidence in lieu of the direct testinony of a
witness and, if the witness is avail able otherw se, hearsay may be
corroborative of the eyewtness testinony if it is part, for

exanple, of the res gestae; that is, the fact that the

W tness said or was seen to do sonething at the tine of an event
may tend to corroborate his direct evidence of what occurred.
Under such consideration, the log entry provided here is far from
corroborati ve.

The entry was not made until three days after the happening
recorded and it is a product, naturally, of the sane sources as
testified on the record of hearing. The Adm nistrative Law Judge
specifically declared on the record that the "delay" in the making
of the entry was because of a dispute over who woul d pay the chi ef
mate's overtinme, with the nmaking of the entry having been
condi ti oned upon Appellant's failure to nmake the paynent, and
therefore not for the ostensible reason of lack of tinme and
opportunity that the master gave in the entry itself as the cause
of the delay. So understood, the official log entry in this case
was not in truth corroboration of the eyewi tness testinony and adds
nothing to it except the warning to scrutinize that testinony
cl osely.

I n connection with the process of unnooring the vessel, when
Appel l ant was at his station aft, in conmunication wth the bridge
by radi o tel ephone, the gravanen of the offense is seen to be the
al l eged intoxication. As a matter of fact, there is actually no
evidence that a duty in connection with the unnooring was not
perfornmed. There was testinony that an order was given to "single
up" and that it was reported that the after station had done so.
The Adm ni strative Law Judge made a finding under which it seens
that two lines, one wire, were still in place as a "doubling up"
after the report was made but there is no evidence directly to
support this.

There was evidence that a "runble" aft was reported to the
master by a shore worker and that the chief nmate was di spatched
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aft. When he arrived, however, the nooring lines had all been taken
i n.

As to the intoxication, the predicate for the finding nmade in
the initial decision is a statenent given by the chief nate after
the occurrence to the master that Appellant was "half and half."

A lay opinion of intoxication my be the basis for a finding
properly made, but the lay opinion here is deprived of probative
val ue by the testinony of the witness hinself. The |ay opinion,
first, was not given at the hearing itself; it was introduced as
adm ssi bl e hearsay of a statenent previously nade. As a general
rule, the conclusion of a wtness on this subject nust be based on
recited fact observations. There was, of course, no established
predi cate for the report made by the chief mate before he nade it.
(Reports or statenents of this sort are not, of their nature,
prepared for under the "rules of evidence.") Wen the chief mate
testified at the hearing, however, he did not provide the necessary
support even for the earlier conclusion he had uttered. He stated
t hat when he aroused Appellant for the purpose of getting underway
Appel l ant got up and "lurched." He testified that he coul d not
attribute this novenent either to intoxication or to the

di sturbance of being wakened and roused. He stated that he
detected no characteristic odor of intoxicants on Appellant's
breath. He declared that had he believed Appellant to be

| nt oxi cated he would not have permtted himto take charge of his

station. In direct confrontation wiwth a question as to his opinion
of Appellant's intoxication he said, "I can't say whether he was or
not . "

Thus, at this hearing, the witness did not give a |ay opinion
of intoxication, and the details testified to cannot support an
earlier opinion, if it was such, introduced into this record as
hearsay, such as to constitute a basis for a finding that Appell ant
was in fact intoxicated.

The only evidence of the master touching on this is the report
made to himby the chief mate and is of no nore probative val ue
than the testinony of the chief mate itself. Since the
non- st andi ng of the underway watch was brought about by the sane
report that second alleged failure to performduties cannot be
attributed to intoxication either.

Y
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The evidence is sufficient on the matter of voluntarily
engagi ng i n physical conbat with the unlicensed crewnenber; in
fact, Appellant admtted this in his testinony.

A cautionary word nust be added on this matter. As noted
above, the Adm nistrative Law Judge anended the original "assault
and battery" specification on his own notion. The words
substituted did not include an el enent of wongful ness. Since
boxi ng exhi biti ons have been known to be presented aboard shi ps,
"mutual conbat" is not necessarily in and of itself m sconduct.

The failure to have included a qualifying word in the anendnent |
do not take to have been a fatal error in the context of the record
since what had been alleged was clearly m sconduct and since the
anmendnment was accepted as continuing a statenent of m sconduct.

CONCLUSI ON

It is concluded that the specification alleging failure to
performduties by reason of intoxication were not established by
substanti al evidence and nust be dism ssed, but the finding of
wr ongf ul engagenent in nutual conbat is sustainable.

Since the prior record of Appellant, though | engthy, had been
clear for several years and since the findings are being nodified,
It Is appropriate to reduce the severity of the order inposed by
the initial decision.

ORDER

The findings of the Adm nistrative Law Judge relative to
alleged failures to performduties by reason of intoxication aboard
MAYAGUEZ on 21 and 22 March 1976 are SET ASI DE and the
specifications relative thereto are DISM SSED. As MO Fl ED, the
findings of the Adm nistrative Law Judge entered on 7 April 1977
are AFFIRMED. The order is MODI FIED to provide for a suspension of
all licenses and certificates issued to Appellant for a period of
t hree nonths, and as MODI FI ED i s AFFI RVED.

R H. SCARBOROUGH
VI CE ADM RAL, U. S. COAST GUARD
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Vi ce Commandant

Si gned at Washington, D.C., this 6th day of Novenber 1979.
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