Appea No. 2102 - Henry GABLE v. US - 26 April, 1977.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 441141
AND MERCHANT MARI NER S DOCUMENT NO. Z-319027 "R
| ssued to: Henry GABLE

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2102
Henry GABLE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 17 August 1976, an Adm nistrative Law Judge of
the United States Coast CGuard at Jacksonville, Florida, suspended
Appel lant's |icense and Merchant Marine docunents for two nonths
outright plus six nonths on twelve nonths' probation upon finding
himaguilty of the charge of "negligence." The specification found
proved all eges that while serving as First Assistant Engi neer on
board the United States SS EAGLE LEADER, under authority of the
| i cense and docunent above captioned, the Appellant "did on or
about 18 March 1976 at approximately 1600 negligently energi ze the
feedback circuit breaker on the generator sw tchboard thereby
al lowi ng 440 volts A C. power fromthe energency generator to flow
to the main switchboard in the engi ne roomcreating a dangerous
arc, all the while know ng that the main sw tchboard was di sabl ed
froman electrical casualty the day before and that engi neering
personnel were working in the vicinity of the main sw tchboard
maki ng a survey of the damage."

At the hearing, Appellant was represented by professional
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counsel and entered a plea of not quilty to the charge and the
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of four witnesses as well as three exhibits.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He then served a witten order on Appell ant
suspendi ng all docunents, issued to Appellant, for a period of two
nont hs outright plus six nonths on twel ve nonths' probation.

The entire decision and order was served on 24 August 1976.
Notice of Appeal was tinely filed on 10 Septenber 1976 and the
Appeal was perfected on 4 February 1977.

FI NDI NGS OF FACT

On 18 March 1976 the United States SS EAGLE LEADER was en
route to Jacksonville, Florida under towin the Atlantic Ocean just
off the Florida coast. The vessel had becone disabled as a result
of an electrical casualty which occurred the previous day. The
casualty had danaged the main electrical swtchboard in the
vessel 's engine room and the swi tchboard had thus been deenergized
to prevent further danmage. The sole source of electrical power was
supplied by the energency di esel generator through the energency
sw tchboard both being |located in a separate conpartnent on a | evel
above the engine room All electrical equi pnent was secured except
for emergency |ighting.

The Appellant is the hol der of Engineer's License No. 441141
i ssued by the U S. Coast Guard which qualifies himto serve as
Chi ef Engi neer, steam vessels, any horsepower and Third Assi stant
Engi neer, notor vessels any horsepower. Additionally, the
Appellant is the holder of U S. Coast Guard Merchant Mariner's
Docunment No. Z-319027 "R', qualifying himfor any unlicensed rating
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I n the engineering departnent and as a |ifeboatman. On 18 March
1976, Appellant was serving on board the EAGLE LEADER as Fir st

Assi stant Engi neer and was serving under the authority of his

| i cense and docunent. The Appellant had first obtained his Chief
Engi neer's license sone 27 or 28 years prior to the incident under
review. He had served on the EAGLE LEADER since 10 Septenber 1973
and had consi derabl e knowl edge of the vessel's nechanical and

el ectrical systens.

On the afternoon of 18 March 1976 Appel |l ant had been assi gned
by the Chief Engineer of the EAGLE LEADER to record certain data
fromthe various burned out circuit breakers so that new parts
coul d be ordered upon arrival at Jacksonville. At approxinately
1600, while in the enmergency generator roomto record such data,

t he Appellant noticed that the switch of the circuit breaker which
feeds 440 volts A .C. power to the main swi tchboard in the engine
roomwas in the "md-position.” \Wereupon Appellant "jiggled" the
switch to ascertain whether it was defective. This action caused
current to flow fromthe energency switchboard to the nain
switchboard creating a dangerous electrical arc acconpanied by a

| oud noi se, snoke and fire in the engine room At the tine of the
i nci dent the Appellant knew there were engi neering personnel in the
engine roomin the vicinity of the main switchboard. Further, the
Appel | ant had w tnessed the dangerous effects of energizing this
switch on the previous day, 17 March 1976, when the circuit breaker
was switched on under the direction of the chief engineer during
the casualty investigation. The action of the Appellant in
energizing the circuit breaker exposed those personnel in the
engine roomto a possible fatal electrical charge and increased the
possibility of damage to the vessel's electrical equipnent.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the Adm nistrative
Law Judge's Findings of Fact 16, 20, 21 and 22 of his Decision and
Order dated August 17, 1976 is not supported by the record. It is
further contended that the Coast Guard failed to neet its burden of
proof that the act or acts of the Appellant were the proximte
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cause of the arcing.

APPEARANCE: Markowtz and d anstein, New York, N.Y.

OPI NI ON

Appel l ant's assertion that the record does not support the
Adm ni strative Law Judge's Findings of Facts at paragraphs nunbered
16, 20, 21 and 22 is itself unsupported. The Appellant's argunent
appears to be based on the assunptions that the 440 volt circuit
breaker had to be engaged or |ocked in the on position in order for
current to flowto the main switchboard, that the swtch in the
m d-position is an indication that the switch is defective, and
that it was Appellant's duty to repair the defective electrical
sw t ches.

The record shows by the Appellant's own testinony that he was
not to conduct any repair (TR 152) that his duty was to record the
nunbers and sizes of the circuit breakers (TR 160, 162-164). The
record al so shows by the Appellant's own testinony that the switch
in the "md-position"” indicates that it has been "tripped out"
because of an overload condition. Such a condition existed the
previ ous day when this sane swtch was energi zed (TR 150-151).

Whet her or not jiggling the swtch could cause electrical contact
to be made is answered by the Appellant in his own testinony
(TR-177) and is supported by the other testinony of record. As to
the jiggling of the swtch itself the Appellant testified that
“...1 just pressed it down a short distance and then | brought it
all the way up..." (TR 184).

Clearly there is sufficient evidence in the record to support
the findings of the Adm nistrative Law Judge at paragraphs 16, 20,
21 and 22.

The Appellant's contention that the Coast Guard has failed to
neet its burden of proof that the act or acts of the Appellant were
t he proxi mate cause of the arcing is unfounded. The quantum of
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proof required to support a finding in these admnistrative
proceedi ngs is substantial evidence of a reliable and probative
character. 46 CFR 5.20-95(b) . Commandant's Appeal Deci sion
2052 (NELSON). The testinonial evidence including that of the
Appel l ant clearly supports the finding that the action of the
Appellant in jiggling the circuit breaker swtch engergized the
mai n sw tchboard and caused the el ectrical arc.

CONCLUSI ON

Havi ng reviewed the entire record and havi ng consi der ed
Appel lant's argunents, | find that there is sufficient evidence of
a reliable and probative nature to support the findings of the
Adm ni strative Law Judge.

ORDER

The order of the Adm nistrative Law Judge dated at
Jacksonville, Florida on 17 August 1976, is AFFI RVED.

E. L. PERRY
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D. C., this 26th day of April, 1977.

| NDEX

Adm ni strative proceedi ngs
burden of proof

Engi neer
negligence in energizing circuit breaker

Negl i gence
engi neer energizing circuit breaker
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Substanti al Evi dence
Substantial, reliable and probative
*x*%x*  END OF DECI SI ON NO. 2102 *****

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...%20& %20R%201980%20-%202279/2102%20-%20GABLE.htm (6 of 6) [02/10/2011 9:39:05 AM]



	Local Disk
	Appeal No. 2102 - Henry GABLE v. US - 26 April, 1977.


