Appeal No. 2097 - JEREMIAH TODD v. US- 7 March, 1977.

UNI TED STATES OF AMERI CA
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DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2097
JEREM AH TODD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 14 May 1976, an Adm nistrative Law Judge of the
United States Coast CGuard at Mobil e, Al abana suspended Appellant's
seaman docunent for 6 nonths outright plus 6 nonths on 12 nonths
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an QO ler
on board the United States SS JAMES LYKES under authority of the
docunent above captioned, on or about 5 October 1975, Appell ant:

(1) wongfully failed to obey a |awful order of the
vessel's Third Assistant Engi neer;

(2) wongfully struck the Third Assi stant Engi neer; and,
(3) wongfully struck the Chief Engineer.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each
speci fication.
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The I nvestigating Oficer introduced in evidence six exhibits,
i ncl udi ng the depositions of four eyew tnesses.

I n defense, Appellant offered in evidence one exhibit and his
own testinony.

at the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and three
speci fications had been proved. He then served a witten order
suspendi ng all docunents, issued to Appellant, for a period of 6
nont hs outright plus 6 nonths on 12 nont hs' probation.

The entire decision and order was served on 14 May 1976.
appeal was tinely filed on 10 June 1976.

FI NDI NGS OF FACT

On 5 Cctober 1976, Appellant was serving as an Ol er on board
the United States SS JAMES LYKES and acting under authority of his
docunent while the ship was in the port of Cadiz, Spain. On that
day Appellant was nmanni ng the 1600 to 2400 engi ne roomwatch with
the Third Assistant Engineer. At approxinmately 1830 an argunent
arose between the Appellant and the Third Assistant regarding the
necessity for frequent soundings of the starboard boiler to insure
that a safe | evel of water was maintained. The Third Assistant
directed the Appellant to check the | evel and Appellant replied
that if the Third Assistant wanted anot her soundi ng he coul d take
one hinself. Wen the Appellant persisted in his refusal to take
a sounding, the Third Assistant ordered himto | eave the engi ne
room the Appellant did not conply with the command and stated that
the only the First Assistant Engineer or the Chief Engineer had the
authority to order himfromhis post. Wen the Third Assi stant
I nformed the Appellant that he was going to |l og himfor
| nsubordi nati on the Appellant struck himwth his fist. The
Appel | ant continued to attack the Third Assistant until he was
pul l ed off by the Fire/Watertender. The Appellant, then, still
refused to | eave the engine roomas he insisted that he first
wi shed to explain his version of the altercation to the Chief
Engi neer.

At approximately 2200 the First Assistant Engineer arrived in
t he engi ne room and ordered the Appellant out. Soon after, the
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Chi ef Engi neer returned to the vessel fromshore | eave and had the
Appel l ant report to his office. The Appellant went to the Chief
Engi neer's office with his union del egate at about 2330 and was
requested to nake a statenent in regard to the all eged assault upon
the Third Assistant. The Appellant declined to say or sign
anything regarding the altercation. The Chief Engineer therefore
told the Appellant to go to his quarters and that he woul d speak to
himin the norning.

The Appellant then turned toward the Chief Engi neer who was
positioned in the doorway and kicked himin the right | eg and
struck himin the eye. The Union del egate who had acconpani ed
Appel l ant restrained himafter a short struggle. The Appellant was
put off the vessel by the Master on 5 October 1975 as not fit for
duty. On 1 Novenber 1975, the Appellant was charged with
m sconduct by a United States Coast Guard Investigating Oficer at
Mobi | e, Al abama.

Bases of Appeal

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that there is
i nsuf ficient evidence to support the findings of the Judge.

APPEARANCE: Appel |l ant pro se.

OPI NI ON

Appel | ant contends that there was insufficient evidence to
sustain the charge of m sconduct against him Hearings held under
the authority of RS. 4450 (46 U.S.C. 239) are renedial in
character, not crimnal, and therefore the standard of evi dence
required is that the findings of the Judge be supported by
substantial evidence of a reliable and probative nature.

Substantial evidence is not "lawers" evidence but that which a
reasonabl e man would rely upon in the conduct of serious affairs.
The testinony of four eyew tnesses whomthe Appellant admts had no
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reason to harbor ill wll toward himconstitutes substanti al
evi dence upon which a Judge nay base his decision. The Appell ant
assess that all four witnesses are |lying about the facts and
ci rcunstances of the alleged assaults but fails to offer any

evi dence to support his accusation. It is the function of the
Judge to determne the credibility of witnesses. His
determ nations wll be upheld absent a denonstration that they are

arbitrary and capricious. The Judge was present when all four
depositions were taken under oath and was therefore able to
scrutini ze the deneanor of the witnesses. Hi s conclusions as to
their credibility will therefore be accepted since thee is no
showing that they are either arbitrary or capricious. See
Commandant ' s Appeal Decision No. 1754 which held that the
uncontradi cted testinony of the victimof an assault and of anot her
eyewi t ness constitutes substantial evidence of a reliable and
probative nature. | conclude that the evidence relied upon by the
Judge neets the requirenent of substantiality and supports the
ultimate findings.

CONCLUSI ON

| conclude that substantial evidence of a reliable and
probative nature has been presented to support the findings of the
Judge that Appellant wongfully failed to obey a | awful order of
the Third Assistant Engi neer and wongfully commtted two counts of
assaul t.

ORDER

The order of the Adm nistrative Law Judge dated at Mobil e,
Al abama on 14 May 1976, is AFFI RVED.

E. L. PERRY
Vice Admral, U S. Coast uard
Vi ce Commmandant

Si gned at Washington, D. C., this 7th day of March, 1977.
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