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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER'S DOCUMENT NO. ( REDACTED)
| ssued to: Stuart L. SCOIT

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2095
Stuart L. SCOTT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 30 March 1976, an Adm nistrative Law Judge of
the United States Coast Guard at San Francisco, California revoked
Appel  ant' s seaman docunents upon finding himguilty of the charge
of "conviction for a narcotic drug law violation." The
speci fication found proved all eges that while hol der of the
docunent above captioned, on or about 18 January 1972, Appell ant
was convicted by the Cormon Pl eas Court of Auglaiza County, Chio of
possessi ng or having under his control an hallucinogen, to wt:
cannabi s, commonly known as marijuana, contrary to Section 3719.41
of the Revised Code of Chio. Another specification concerning a
narcotic drug |law viol ation conviction by the County Court of
Ham | ton, New York on 18 Septenber 1970 was found not proved
because the copy of the conviction introduced in evidence had not
been duly certified as required by 46 CFR 5. 20-105(a).

At the hearing, Appellant was represented by counsel and
entered a plea of not guilty to the charge and specification.

Wth respect to the Chio conviction the Investigating Oficer
i ntroduced in evidence a duly certified copy of the Journal Entry
for Case No. 5278 filed 18 January 1972 in the Common Pl eas Court
of Augl ai ze County, Chio. A duly certified copy of the indictnent
was al so introduced.

I n def ense, Appellant offered substantial evidence of
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rehabilitation and good character. Appellant al so made several
nmotions to dism ss on various grounds, all of which were deni ed.

At the end of the hearing, the Judge rendered an oral decision
i n which he concluded that the charge and specifications had been
proved. He then entered on order revoking all docunents, issued to

Appel | ant .

The entire decision and order was served on 2 April 1976.
Appeal was tinely filed on 29 April 1976.

FI NDI NGS OF FACT

On 18 January 1972, Appellant was the hol der of the above
captioned docunent. In May of 1971 Appellant was indicted for
possessing or having in his control an hallucinogen, to wt:
cannabi s, commonly known as narijuana, contrary to Section 3719.41
of Chapter 3719 of the "Uniform Narcotic Drug Act" contained in the
Health, Safety and Morals Section of the Chio Revised Code. On 24
May 1971, Appellant was arraigned in the Court of Conmon Pl eas,
Augl ai ze County, Chio and entered a plea of not guilty to the
indictnment. On 18 January 1972 Appellant wi thdrew his plea of not
guilty and entered a plea of guilty. After waiving personal
presence for sentencing, Appellant was sentenced to six nmonths in
the Augl ai ze County Jail. Appellant served 29 days; the reminder
of the sentence was suspended.

The Court of Common Pl eas of Augl ai ze County, Chio is a court
of record.

The judgenent of conviction was entered within ten years prior
to the institution of this proceeding.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Admi nistrative Law Judge. It is contended that a nodification of
Chio Statute 3719.41 which indicates that marijuana i s not
considered a narcotic requires a reversal of the revocation. It is

al so contended that Appellant had been deprived of due process of
| aw by not being permitted to introduce evidence of

experi mentation, whereas, if he had been apprehended at sea this
evi dence woul d be admi ssible. Appellant's third argunent is that
the failure to consider evidence of rehabilitation al so deprives
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hi m of due process of |aw

APPEARANCE: Hugh Fl ei scher, Esq., of Rice, Hoppner and Hedl and,
Anchor age, Al aska.

OPI NI ON
l.

Appel lant first contention is that the charge of "conviction
for a narcotic |law violation" nust be dism ssed because the statute
upon which the conviction was based had since been anended to
exclude marijuana as a narcotic. This contention has previously
been addressed by the Commandant in Decision on Appeal 1955

(MIls). In MIls, the Commandant held that a conviction

whi ch becane final prior to the effective date of repeal of the
statute pursuant to which the conviction had been nmade was
nonet hel ess a conviction for purposes of 46 USC 239b. This hol di ng
was affirnmed by the National Transportation Safety Board in

Bender v. MIls, NTSB Order EM43. |In the instant case,

Appel lant's conviction becane final for all purposes on 18 January
1972. The anmendnment to Chio Statute 3719.41 did not becone
effective until 1 July 1976, nore than four years subsequent. It
is therefore nmy opinion that the later nodification of Chio Statute
3719. 41 has no bearing on the validity of the present charge and
does not require a reversal of the Adm nistrative Law Judge's
deci si on.

Appel l ant's second contention is that by not being permtted
to introduce evidence of experinentation he has been deprived of
due process of |law. Appellant states that if he had been
apprehended at sea instead of convicted by a state court, the
charge agai nst hi mwoul d have been brought pursuant to 46 U. S. C.
239 rather than 46 USC 239b. If that were the case, he would have
been permtted to introduce evidence of experinentation, and the
Adm ni strative Law Judge woul d have been enpowered to render an
order less drastic than revocation. Appellant clains that since
t he purpose of both 46 USC 239 and 239b is to ensure the safety of
life and property at sea, to draw this distinction between the two
sections of lawis arbitrary and capricious. However, Appell ant
has directed this argunent to the wong forum As stated by the

Commandant in Decision on Appeal 2049 (ONEN), "An executive
agency such as the Coast Guard is not conpetent to pass on the

constitutionality of statutes it is charged with enforcing.” On
t he ot her hand, an executive agency may construe the provisions of
the statute and pronul gate inplenenting regulations. In that
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regard, | would point out that a review of the legislative history
of 46 USC 239b nmakes it clear that Congress intended nmandatory
revocation for all narcotics convictions including marijuana.

Heari ngs before the Senate subcommttee on Interstate and Foreign
Commerce on H R 8538 held on 16 June 1954 (House Report No. 1559
of 4 May 1954, and Senate Report No. 1648 of 28 June 1954) stated
that all convictions are to be treated in the sanme manner. By
letter of 28 August 1953, the Departnent of Commerce, commenting on
H R 4777, a predecessor bill to HR 8538 which also provided for
mandat ory revocation, urged that the mandatory revocation provision
was too rigid and that a provision for suspension be included.

Thi s recommendati on was not adopt ed.

Appellant's third contention is that the failure of the
Adm ni strative Law Judge to consi der evidence of rehabilitation has
al so deprived himof due process of law. Let ne repeat that as an
adm ni strative agency, the Coast Guard is not enpowered to
determ ne questions concerning the constitutionality of duly
enacted statutes. Rehabilitation is not a defense when a
conviction for a narcotics |aw violation has been shown pursuant to
46 USC 239b. After a finding of conviction, the Adm nistrative Law
Judge has no discretion and according to 46 C.F. R 5.03-10, nust
enter an order of revocation. However, evidence of rehabilitation
may be considered on appeal. (See Decisions on Appeal 1594 and
2036) Therefore, based upon the substantial evidence of
rehabilitation offered by Appellant at the hearing, it is ny
opi nion that the order of revocation should be vacat ed.

CONCLUSI ON

| conclude that the proof of rehabilitation offered by
Appellant is, in this case, of sufficient cogency and for a
sufficient period of tinme to warrant vacating the order of
revocati on.

ORDER

The findings and order of the Admi nistrative Law Judge dated
at San Francisco. California on 30 March 1976 are affirned,
however, for good cause shown, the order of the Administrative Law
Judge is vacated. |In any subsequent action agai nst Appellant's
docunment, the record will be made to reflect that the charge in
this case was proved, and that the order was entered, but vacated.

O W SILER
Admral, U S. Coast Quard
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Conmmandant

Signed at Washington, D. C, this 25th day of Feb. 1977.
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