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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE NO. 441480
| ssued to: Thonas F. O CALLAGHAN, Z-88292

DECI SI ON OF THE COVIVANDANT
UNI TES STATES COAST GUARD

2062
Thomas F. O CALLAGHAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 28 August 1975, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, suspended
Appellant's license for six nonths and revoked the "Radar observer”
endor senent thereon upon finding himguilty of m sconduct. The
speci fication found proved all eges that while acting under
authority of the license above captioned, on or about 3 August
1973, Appellant wongfully and know ngly obtained fromthe United
States Coast Guard, at Coast Guard Marine Inspection Ofice,
Bal ti nore, Maryland, a renewal of an existing radar endorsenent on
his Master's license No. 441480, through the presentation of a
fal se docunent attesting to his satisfactory conpletion of the
Radar Safety and Navigation Course at the Maritine Institute of
Technol ogy and Graduate Studies, which course he had in truth and
in fact not satisfactorily conpleted, the fal se docunent concerned
being: Maritinme Institute of Technol ogy and G aduate Studies
Certificate of Advanced Training Collision Avoi dance Radar, dated
26 January 1973, which docunent, if valid, would have |awfully
entitled himto said endorsenent under the authority of 46 CFR
10. 02-9(b) (5).
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At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating O ficer introduced in evidence certain
docunents and the testinony of w tnesses.

I n defense, Appellant offered in evidence several docunents
and the testinony of hinself and several w tnesses.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He then entered an order revoking Appellant's
radar observer endorsenent and suspending his license for a period
of six nonths.

The entire decision was served on 5 Septenber 1975. Appeal
was tinely filed on 17 Septenber 1975 and perfected on 10 March
1976.

FI NDI NGS OF FACT

I n August 1973, the reqgul ations governing qualifications for
endorsenent as "radar observer" on a deck officer's |license and
setting forth procedures for obtaining that endorsenent appeared
in Title 46, Code of Federal Regulations, at sections 10.02-9 and
10-05-46. Provision was nmade for the substitution, under certain
conditions, of a certificate of conpletion of a course of training
I n an approved school for the denonstration or exam nation
ot herwi se required.

On 10 February 1971, the Chief, Ofice of Merchant Marine
Safety, U S. Coast Guard Headquarters, by a letter addressed to
Appel lant in his capacity as Chairman of the Board of Trustees of
the Maritime Advancenent, Training, Education and Safety Program (a
body whi ch adm ni stered M TAGS, a school connected with the
Masters, Mates and Pilots Union), approved the course of study
| eading to a certificate of conpletion. This certificate was to be
acceptabl e under the provisions of the two Code sections nentioned.
On 25 Septenber 1972, that sane official, by letter, approved the
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M TAGS course under 46 CFR 10.02-9, but w thheld approval under
Section 10. 05-46.

On 3 August 1973, Appellant presented hinself to the Acting
O ficer-in-Charge, Marine Inspection, Baltinore, Miryland, and
applied for renewal of his expired Master's |icense which carried
an endorsenent as "radar observer."” In connection with this act,
he submtted a sealed envelope which contained a certificate
whi ch, on its face, evidenced that Appellant had successfully
conpleted a course of training in use of radar at M TAGS.
Appel | ant had not, at any tinme, entered upon, taken or conpleted
the stated course of training. Appellant's application formwas
filled out and he signed it. He was not required to denonstrate or
take other examnation in proficiency in use of radar. He was
i ssued a renewal of |icense with endorsenent as radar observe.

Appel | ant was aware throughout of the Coast Guard regul ations
for radar observer endorsenments, of the letter of approval of the
M TAGS course, of the nature of the certificate presented by him
and of his own non-conpletion of the course of training covered by
the certificate.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that there is no
jurisdiction over the alleged offense in this proceedi ngs and t hat
there is insufficient evidence on which to base a finding that
Appel l ant's acts were wongful.

APPEARANCE: Marvin Schwartz, Esq., New York, New York; Pierson
and Pierson, Baltinore, Maryl and.

OPI NI ON

The argunment on which Appellant principally relies for his
appeal is the asserted |lack of authority under R S. 4450 (46 U.S. C
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239) to proceed against a license in cases like this. It is keyed,
primarily, to the words "acting under the authority of [the

| i cense]" which are essential to the jurisdiction in the allegation
in his case. "M sconduct" under that statute, he asserts, is
limted to consideration of actions perfornmed in the service of a
vessel . Several specific reasons are advanced as supporting this
conclusion, and these will be dealt with singly, at least to the
poi nt where they coal esce.

At the outset, Appellant notes that the statute does not in
ternms define "M sconduct” and he | ooks to the general intent of the
statute, the regul ations based upon it, and previous interpretative
deci sions for support.

Appel | ant has not ed Deci sion on Appeal No. 2039, in which it

was held that R S. 4442 authorized action to suspend or revoke the
| icense of pilot issued under that section for negligent action in
ci rcunstances in which the "acting under...authority" phrase of

R S. 4450 did not attach. Accepting arguendo that R S. 4442,

4439, 4440, and 4441 provide such authority independently of
considerations of "acting under... authority," Appellant reads into
that phrase in RS 4450 a limtation to acts in the service of a
vessel for which service the holding of the license is required.
Essentially, this neans that the other statutes reach to nore
general aspects of qualification |like character and habits while
the direction of RS. 4450, tied in as it is to i medi ate

| nvestigation of casualties and specific acts, necessarily is
toward actions of the individual aboard this or that particular
vessel in discharge of his duties, the performance of which is a
matter under investigation by the R S. 4450 tri bunal.

The di stinction which Appellant urges between R S. 4450 and
the other statutes is not so marked as Appell ant would have it.
These ot her statutes proved, as grounds for proceeding, such
specifics as "inattention to duties,"” "bad conduct,"” and even
permtting a boiler to "becone in bad condition.™ Wile the case
i n Decision on Appeal No. 2039 itself is not before nme now it can
be remarked that the conduct involved there was not of the "general
qualification"type but was directly concerned with the navigation
of a vessel. Thus, it cannot be concluded that the other sources
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of authority nust be resorted to unless the conduct is directly in
the service of a vessel in the course of which the holding of the

| icense in question in required. It may be added that under this
aspect of the matter alone there is no help to Appellant for, while

it 1S not necessary in this case, under the holding of Kuhn v

Cvil Aeronautics Board, CA D.C. (1950), 183 F.2nd 839, so |ong

as the matter of jurisdiction was litigated, it would not be fatal
to have m sl abel ed the statutory authority in the pleadings and the
process coul d have been changed from"R S. 4450" to "R S. 4439,"
under which, by his own hypothesis, Appellant would have to concede
jurisdiction.

Under the sane argunent Appellant cites two statenents as
controlling, one regulatory, the other decisional.

The regul atory statenent is the one at 46 CFR 5.01-35. This
section, captioned "Acting under authority of |icense, certificate,
or docunment," reads as foll ows:

“A person enployed in the service of a vessel is
considered to be acting under the authority of a |icense,
certificate or docunent held by himeither when the hol ding of
such license, certificate or docunent is required by |aw or
regulation or is required in fact as a condition of
enpl oynent. A person does not cease to act under the
authority of his license, certificate or docunent while ashore
on aut horized or unauthorized shore | eave fromthe vessel."

This appellant urges, is a statenent of the scope of the statute
with respect to "M sconduct” and bars from consi derati on as grounds
for proceeding any action not connected, as a first necessary
condition, with service to a vessel. Enploynent under authority of

the |icense aboard a vessel is, he concludes, a since gqua
non condi tion.

This section of the regulations nust, of course, be | ooked at
i n context to be correctly understood. It does not purport to be
a definition of the "acting under...authority" phrase; it does not
appear in the "Definitions" subpart (5.02) of this part of the
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regul ations. |t does not say "A person acting under the authority
of alicense...is one who is enployed aboard a vessel..." It is
expl anatory and exenplary, not exclusive. It gives sone

el aboration of cases in which a person who is in fact enpl oyed
aboard a vessel is "considered" to be acting under authority of the

license. It anticipates, as it were, tw potential proffers of
defense: "No lawrequired ne to have a license to work on that
particular ship on that particular voyage" and "Wat | did was not
on board the ship but was done ashore.” It suns up, for

conveni ence and general guidance, a long series of specific

hol dings in concrete cases dating back in fact to rulings of
predecessor authorities as much as three quarters of a century ago.
To go with the non-exclusive nature of this explanatory regul ation
there is also a Iine of decisions bearing upon conduct not

I nvol vi ng enpl oynent aboard a vessel which fornms precedent and
notice of construction of the disputed phrase very nuch in point
here. (This will be discussed appropriately in connection with
Appel | ant' s argunent which consciously adverts to the precedents.)

The deci sional statenent on which Appellant relies is taken
from Deci sion on Appeal No. 2039, referred to in "Il" above. He

gquotes fromthis:

"On the other hand, the authority to suspend or revoke
contained in R S. 4450 was designed to cover the activities of
the holder in discharging his duties aboard vessels commtted
whil e he was acting under authority of that |icense.”

Appel | ant argues that this recognizes as fundanental to exercise of
jurisdiction under R S. 4450 the necessary condition of activities
I n connection with duties perforned aboard a vessel, barring
action under the statute when the acts under scrutiny are connected
to the securing of a license, not to service on a shinp.

Here again, the context of the quoted | anguage nust be seen.
Statutory pronouncenents enacted over a period of nore than century
can reasonably be expected to contain overl appi ng provisions and
even apparent inconsistencies. A single exanple of one such
phenonenon is the provision in each of the four statutes cited in
“I'l" above, as well as in RS. 4450 itself, that violation of a
provision of Title 52 of the Revised Statutes may be grounds for
suspension or revocation of a license. Fromdifferent approaches
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the party in the case in Decision on Appeal No. 2039 and Appell ant

both woul d constrict the broad applications of the statutes to
carve away the application to each, leaving, if the process were
correct, nothing applicable to anyone. Just as the statutes nust
be construed for harnony, the process of construing reflects only
t he i mmedi ate considerations in issue.

The point of the |anguage quoted by Appellant from Deci sion
No. 2039 was not that the other statutes covered non-ship connected
activities with RS. 4450 limted to shipboard performance only,
but that of two different classes of shipboard activity one was
directly wwthin the scope of R S. 4450 while the other fitted
within another | aw even if not under R S. 4450. The Decision did
not say that R S. 4450 was |limted any nore than it said that the
two statutes considered were nutually exclusive in their coverage.

| V.

Attention may be given now to those earlier decisions which
have been concerned with conduct and activity simlar to that
I nvol ved here. Appellant refers specifically to Decision on Appeal
No. 2025 as directly indicating a lack of jurisdiction in R S. 4450
over the perpetration of a falsity in the application process by a
seeker of a license or certificate, and remarks that other, still
earlier decisions are not controlling because the precise issue was
not raised before. Once again, Appellant would m sdirect the
application of the prior statenents.

I n Decision on Appeal No. 2025 it was held that where there

was a falsification by an applicant in the obtaining of a seaman's
| icense or certificate for which the holding of such a docunent was
not a pre-condition the falsification could not be said to be in

t he course of acting under the authority of the docunent which had
not yet been issued. Fromthis Appellant woul d deduce that it is
fatally inconsistent to hold that his license, if renewal was
obtained wth the help of a falsification, can be within the R S.
4450 jurisdiction since the substantive acts conpl ai ned of are

i dentical with those in Decision No. 2025.

Appel lant is correct in perceiving that the two acts are
essentially identical, but the circunstances permt a variety of
remedi al actions. In the case in Decision No. 2025 | pointed out
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that while jurisdiction under R S. 4450 was | acki ng, the docunent

I n question was void ab initio because of the fraud. Here,

for the tinme, | need not ook to the initial invalidity at all
because the predicate for the R S. 4450 jurisdiction is that the
hol di ng of the Master's license by Appellant was a necessary
precondition for the renewal of that |icense just as, generally, a
| ower grade license is a precondition for application for a raise
I n grade and possession of a license is a precondition for
obt ai ni ng an endorsenent thereon. O course, the fact, in these
| nstances, that the later issued license is a different physical
entity fromits predecessor is not destructive of the continuing
| dentity.

Far from Deci sion on Appeal No. 2025 overruling or annulling

earlier statenents on false applications, as if it were truly a
case of novel inpression dealing with a question never before
considered, it was a decision made pertinent only because the
charges went beyond what had been | ong known to have been
actionable. Decision Nos. 309, 832, and 1381 all approved the

actions taken under R S. 4450 for falsifications nade by the

hol ders in the process of application. Although the jurisdiction
was not attacked by the appellants in those cases, it was
inmplicitly affirmed. No utterance by way of dictumwas appropriate
because the parties, while contesting factual issues, accepted the
propriety of the exercise of jurisdiction and the question was not
one to arise sua sponte. Since Appellant here has specifically
rai sed the issue, it is now proper to affirmthe jurisdiction
specifically and to point out that the history of consideration of
the statute consistently gives support to its application in
simlar cases in which the m sconduct which forned the nmatter of
the offenses did not in itself involve service aboard a ship. As
the Adm nistrative Law Judge has al ready pointed out, in 19

Op. Atty. Gen. 649(1890) the opinion was given that the alteration of
a license to give the appearance of a higher grade than that held,
an act not involving service aboard a vessel, was a predicate for
action to revoke the license under R S. 4450. (To avoid possible
m sunder st andi ng, while that opinion characterized action under
this statute as the only redress available to the agency, it is
noted that there was not other pertinent statute at the tine, a
situation that was renedi ed by Congress.) 1In the sane vein, at 24
Op. Atty.CGen. 136 (1902), it was held (citing an opinion of the
Solicitor of the Treasury given in 1893) that a refusal to testify
I n a proper inquiry was grounds for suspension or revocation of a
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| i cense.

On these precedents it is seen that there is nothing novel in
the assertion of jurisdiction under RS. 4450 in the instant case,
and the assertion is conpatible with the regul ation, as nentioned
in "Il" above.

The ot her basis for appeal here is, stated briefly, that no
fraudul ent intent on Appellant's part was established.

As to this, the argunent that another person at an earlier
date obtained renewal of a license with a radar observer
endorsenent at Baltinore without either neeting the denonstration
or exam nation requirenment or presenting an approved certificate is
conpletely irrelevant. The one issue here is what Appellant did.

Appel | ant offered several reasons why what he did not
constitute the offense of wongfully obtaining a |license renewal by
presentnment of a false certificate of conpletion of the MTAGS
cour se.

The facts that Appellant nmay not have "ordered" the issuance
of the certificate to hinself, that he m ght not have | ooked at it
before presenting it to the license examner in Baltinore, that he
subj ectively considered hinself preemnently qualified to hold a
certificate, and that he could "easily" have net the
denonstrati on-exam nati on test had he chosen to undergo one have no
bearing upon the matter. (This last assuned fact, incidentally, is
belied by the record which shows that the Adm nistrative Law Judge
permtted Appellant to give a denonstration of facility at the
hearing. In the words of the initial decision: "The denonstration
was not an unqualified success. During the course of the
denonstration [Appellant] was forced to correct his diagrans on a
nunber of occasions; he conceded a few tines that he had 'foul ed
up' the solutions, and despite corrections, sone of his answers
were incorrect.")

As to Appellant's qualifying assertion that his position and
the attendant circunstances necessarily negative any inference of
wrongful intent, all of these matters have been adequately dealt
with in the opinion of the Adm nistrative Law Judge whose anal ysi s
| eads inevitably to the conclusion that the know edge and i ntent of

file:////hgsms-lawdb/users/K nowl edgeM anagement...R%201980%20-%202279/2062%20-%200'CALLAGHAN.htm (9 of 13) [02/10/2011 9:32:19 AM]



Appeal No. 2062 - Thomas F. OCALLAGHAN v. US - 8 July, 1976.

Appel  ant on 3 August 1973 cannot be eval uated as ot her than
precisely as charged. At any rate, since intent is ascertainable
fromthe actions of Appellant and their circunstances and the facts
are as they are, there is substantial evidence on which to
predicate the ultimate findings nade, if, indeed, any other result
coul d have been reached by another trier of facts.

VI .

Above, | have refrained fromel aborating on the status of
Appellant's license with respect to validity. Here, for the
nonent, it is appropriate to indicate one matter which remains open
and, in the strictest sense, beyond the scope of the order which
fol | ows.

The Adm nistrative Law Judge, in assessing Appellant's
situation in the circunstances that induced himto followthe
course he chose to obtain renewal of his |license, observed:
“"[Appel | ant] had too nmuch pride in his Master's license...to accept
the renewal of his |license wthout the Radar (Observer
endorsenent..." Under the regulations in effect at the tinme of
Appel l ant's application for renewal of his license there was no way
In which a deck officer's |license wwth a radar observer endorsenent
coul d have been renewed w t hout such an endor semnent.

CONCLUSI ON

There was jurisdiction under R S. 4450 to proceed agai nst
Appellant's license in this case and the allegations of the
speci fication of m sconduct were proved by the requisite evidence.

ORDER

The order of the Adm nistrative Law Judge entered at New YorKk,
New York, on 28 August 1975 is AFFI RVED.

E. L. PERRY
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 8th day of July 1976.
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Regul ation not a definition (46 CFR 5.01-35)
Shi pboard activity, not limted to
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