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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER'S DOCUMENT NO. Z-1079593- D1
AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: dyn H STEPHENS

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2053

A yn H STEPHENS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 10 Cctober 1975, an Adm nistrative Law Judge of
the United States Coast Guard at New Ol eans, Louisiana, revoked
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as able
bodi ed seaman on board the MV PRESQUE | SLE under authority of the
docunent above captioned, on or about 26 June 1975, Appellant was
wrongfully absent fromhis vessel and duties, assaulted and
battered the master on two separate occasions, and di sobeyed a
| awf ul order of the nmaster on two separate occasions.

As the hearing was held in absentia, the
Adm ni strative Law Judge entered a plea of not guilty to the charge
and each specification.

The I nvestigating Oficer introduced in evidence the oral
testimony of two witnesses, and affidavit of service, and pertinent
extracts formthe vessel's | ogbook and articles of agreenent.
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Subsequent to the hearing, the Judge rendered a witten
decision in which he concluded that the charge and five
speci fications had been proved. He then served a witten order on
Appel | ant revoking all docunents issued to Appell ant.

The entire decision and order was served on 23 Cctober 1975.
Appeal was tinely filed on 6 Novenber 1975.

FI NDI NGS OF FACT

In 26 June 1975, Appellant was serving as abl e bodi ed seaman
on board the MM PRESQUE | SLE and acting under authority of his
docunent while the ship was in the port of Two Harbors, M nnesota.
On that date, Appellant was on | eave fromthe vessel, but schedul ed
to stand watch from8:00 p.m to 12:00 p.m Appellant arrived at
t he dock approximately 8:05 p.m, but was unable to board the MV
PRESQUE | SLE because it was shifting to another dock. Appell ant
call ed out to another crewrenber, M. Dubaski, on board, who agreed
to stand by for Appellant until the vessel arrived at the next dock
approximately 45 mnutes later. Despite the fact that it was only
a ten mnute wal k fromone dock to the other, Appellant did not
return to the vessel or relieve M. Dubaski until 10:30 p. m

At approximately 11:00 p.m, Captain Jeffrey, master of the
MYV PRESQUE | SLE, returned to the vessel froma short stay ashore.
Al though it was Appellant's duty, he was not present at the w nches
or ladder at that tine. The naster observed Appell ant acconpani ed
by two strangers energing fromanother part of the vessel. After
the master ordered Appellant to find out the identity of the
strangers, Appellant stated they were fromU. S. Steel and refused
to inquire further. Appellant becane belligerent and started to
curse; the master ordered himoff the vessel. Odering M. Dubaski
to assune Appellant's duties, the naster proceeded down a | adder.
Appel | ant pursued him kicking himwhile descendi ng the | adder and
| at er attacking himonce they were on the dock by grabbing the
master and tearing his jacket. Appellant left, but returned to the
vessel, and was again ordered to depart. Appellant returned once
again in an attenpt to persuade the crew to abandon the vessel.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Adm ni strative Law Judge. Appellant alleges certain facts which
contradict the fact findings of the Judge.

APPEARANCE: None
OPI NI ON

As the record discloses, the adm nistrative hearing proceeded

I n absentia. Appellant was given anple notice of the date

of hearing, but chose not to appear. His notice of hearing is
further supported by the appearance of his brother, M ke Stephens,
who appeared as spectator to apprise Appellant of what was goi ng on
in the hearing. (R 42)

To now nake assertions of fact that are contrary to those
found by the Judge, is, in effect, a request for de novo
consi deration of the case, rather than appellate review. As was
stated in Appeal Decision No. 1928 (VI RDEN):

...[1]t is sinply not the function of an adm nistrative
reviewing authority to act as a trier of fact and substitute
its judgenent for that of the Adm nistrative Law Judge.

Appel lant reviewis properly confined to the correction of
errors of law. The Judge's findings of fact will be altered
only if determned to have been arbitrary and capricious as a
matter of |aw

Based on the evidence before the Judge, his fact findings were not
arbitrary and capri ci ous.

The proper test on review is whether there was substanti al
evidence of a reliable and probative character to warrant the
concl usions of the Judge (46 CFR 5.20-95(b)). In this case, |I find
no reason to disturb those findings.

ORDER

The order of the Admi nistrative Law Judge dated at New
Ol eans, Louisiana, on 10 Cctober 1975, is AFFI RMVED.
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O W SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 21st day of April 1976.
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