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UNI TED STATES OF AMERI CA
UNI TED SATES COAST GUARD vs.
LI CENSE NO. 112522
AND ALL OTHER SEANMAN S DOCUNMENTS
| ssued to: Robert N. FISH

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2043
Robert N. FI SH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 23 Cctober 1974, an Adm nistrative Law Judge of
the United States Coast Guard at Boston, Massachusetts, suspended
Appellant's license for two nonths on twenty four nonths' probation
upon finding himguilty of negligence. The specification found
proved al |l eges that while serving as operator on board MV GOODTI ME
under authority of the |license above captioned, on or about 4
August 1974, Appellant negligently operated the vessel so as to
endanger an ei ghteen foot glastron boat, owned and operated by Ray
E. PARKER, while in the vicinity of Swett Point on the Sasanoa
River, in that he passed in a neeting situation at such a speed as
to cause an excessive wake.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of three w tnesses.
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I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of two
nont hs on twenty four nonths' probation.

The entire decision was served on 24 COctober 1974. Appeal was
timely filed on 13 Novenber 1974 and perfected on 24 March 1975.

FI NDI NGS OF FACT

On 4 August 1974, Appellant was serving as operator of MV
GOODTI ME and acting under authority of his |icense.

MV GOODTIME is a 57 foot passenger-carrying "sightseeing" or
"l ocal -crui sing"” vessel of 29 tons, drawng 5.5 feet when | oaded,
usual Iy operating out of Boothbay Harbor, Maine. On 4 August 1974,
t he vessel was so engaged and Appell ant was the |icensed operator
requi red aboard the vessel. On that afternoon, after ascending the
Kennebec River to Bath, the vessel turned into the Sasanoa River,
headi ng sout heast toward Hockonobck Bay. An unlicensed operator was
handl i ng the vessel and Appellant was on the foredeck anopng
passengers. The vessel was proceeding at a constant speed and
necessarily was carrying a wake wash. At a point about two hundred
yards above Buoy "2," and about three hundred yards bel ow Spindl e
21" off Swett Point, unknown to Appellant or the man at the wheel,
GOCDTI ME was net and passed by an upbound 18 foot open glastron
boat which was noving at 20 or nore knots.

The operator of this boat seeing the wash of GOODTI ME ahead of
him throttled his notor to idle, the boat plunged into the wake
and water cane over the wi ndshield, and into the cockpit, drenching
the two persons aboard. The boat was then turned and speed was
resuned. |t quickly caught up with GOCDTI ME and t he owner
renonstrated with Appellant, after which he turned again and once
nore crossed GOODTI ME's wake w t hout incident.

No casualty was sustained as a result of this neeting.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inpose by the
Exam ner. It is contended that:

(1) The failure of production of a certain letter and
furnishing it to Appellant at or prior to the hearing was
prejudicial error;

(2) the finding that Appellant was personally negligent in
t he operation of the vessel is erroneous as a matter of
| aw;

(3) a violation of procedural reqgulations invalidated the
heari ng and requires reversal.

APPEARANCE: Thonpson, WIlIliard and McNaboe, Portland, M., by
U Charles Remmel, |1, Esq.
OPI NI ON

To di spose of Appellant's second point first, it may be
acknow edged that the Adm nistrative Law Judge's concl usion that
Appel | ant was personal ly responsi ble for the operation of the
vessel does not square wi th another conclusion he reached, but it
IS not erroneous as a matter of |aw such as, for this reason al one,
to require reversal.

Appel | ant had originally been charged with a second
specification alleging a failure to exercise proper supervision
over the unlicensed person who was actually and proxi mately
directly and controlling the vessel at the tinme of the occurrence
I n question. The cardinal fact here is undi sputed. Appellant was
not at the wheel of GOODTI ME but was on the forward deck anopng
passengers. The theory of personal responsibility for the
operation of the vessel is one of vicarious liability, akin to the
nodern concept of charging certain accessories and abettors in
crimnal law as principals. The specifications of failure of
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supervi sion was di sm ssed on substantive grounds, for |ack of
pr oof .

It was inconsistent to hold that Appellant had not failed to
supervi se the unlicensed operator and to find himresponsi ble as a
principal for the fault of the one under his supervision, but
Appel | ant cannot conplain that he was entitled to a second error
because a first may have been nade. Since the specifications were
preferred separately it is not of itself reversible legal error to
make i nconsi stent findings.

Appellant's third point is without nerit. He clains that the
| nvestigating O ficer did not conply with 5[137].05-10 and points
to his own testinony, given near the end of the hearing, to the
effect that the Investigating Oficer interrogated himat sone
| ength on 13 August 1974 before advising himof the nature of the
conpl ai nt nmade against himand formally presenting the charges,
Wi th no opportunity for himto nake a statenent prior to the

service of charges. Contra this is a formal statenent nade by
the I nvestigating Oficer nmade shortly after the beginning of the
hearing which recited a procedure purported to have been foll owed
i n accordance with the cited regul ation.

No chal |l enge was nade at the tine to the validity of this
statenent and no issue was made toward the close of the hearing as
to the apparent discrepancy between the Investigating Oficer's
recital and Appellant's own description of the neeting between
them Had sone deviation fromthe exenplary regulation tended to
prej udi ce Appellant the hearing itself provided that occasion for
himto seek a renedy. The fault, if such there was, was not
jurisdictional and in the absence of a showing of or a proffer to
show prejudice there can be seen no failure of process, only a
technically construed afterthought.

Bef ore reachi ng the di scussion of the other grounds asserted,
It is well to consider a flaw that is self-evident, although not
specifically nentioned, in the post-findings proceedings. The
Adm ni strative Law Judge took the case under advi senent at the
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concl usion of the hearing held in Portland, Mine, and announced
that if he found a specification proved he woul d advise the parties
by letter so that the appropriate record for fornulating an order
could be placed before him

On notice of the finding, the Investigating Oficer disclosed
t hat Appellant had no prior record of disciplinary action under
R S. 4450, but he also forwarded a letter to give sone "background"
to the case. This letter, fromone Robert P. Picucci, contained,
anong ot her things, a reference to all eged "excessive wake"
production by GOODTI ME, apart fromthe single encounter which was
t he subject of the hearing. The Investigating Oficer's letter
al so recounted conpl aints assertedly nade about Appellant by the
Coast Guard officer-in-charge at Appellant's honme port. The letter
al so urged that the finding denonstrated that Appellant had
deliberately falsified his testinony and that his fal se statenents
under oath should be considered as a matter in aggravation in
formul ati ng the order.

Appel l ant' s counsel protested this procedure and clained, with
respect to the asserted conplaints by the officer-in-charge at
Boot hbay Harbor, that official had just advised himthat he had
made no such assertions. Neither here nor even at the hearing
itself is the place to consider the truth or falsity of this
matter. The question should never have arisen to provoke debate on
the nerits of the contentions.

The Adm nistrative Law Judge did not advert to the inproperly
urged "principle" that a finding nade agai nst a person who has
testified in his own behalf brands his statenents as perjured and
hence to be considered as a matter in aggravation of the offense
found in the assessnent of an appropriate order, but he did
consider the fact of "conplaints" nade on other occasions outside
t he hearing. He said:

"H's [Appellant's] fault is further aggravated by the
fact that I amnow inforned that others have recently
conpl ai ned about simlar negligence by the respondent at other
ti mes and pl aces.”

Since it was not literally the fact that the Adm nistrative Law
Judge was "now i nforned"” that constituted the aggravation but
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rat her the substance of the alleged conplaints thenselves, it is
apparent here that a post-hearing finding on uncharged and un
litigated of fenses has been made to Appellant's detrinent. The
order, on the basis of this alone, nust be vacated. Whether
reassessnent of the order would cure the error depends upon the
resol uti on of Appellant's other grounds for appeal and

consi deration of the record as a whol e.

|V

Appel l ant's principal basis for appeal is founded on the
treatment of the Picucci letter.

Prior to, and again at the outset of the hearing, Appellant
asked that any excul patory statenent from any person who has a
potential witness, held by the Investigating Oficer, be provided
to him The Investigating Oficer declared that he had no such
statenent and the Adm nistrative Law Judge, on the strength of that
decl aration, denied Appellant's notion to produce. The Picucci
| etter, which had been received by the Investigating Oficer prior
to the hearing, was revealed by himafter findings, as previously
noted. After this, Appellant filed another notion, to dismss the
charges for "Governnent M sconduct for Failure to Produce. !

O this, the Adm nistrative Law Judge stated in his decision
that both parties had argued speed fromtine and di stance, that
such matters had not been hel pful to himin determning the facts,
and that the conplaints in the Picucci letter rendered it not
"“excul patory evi dence."

The I nvestigating Oficer had vigorously supported his
contention of excessive speed both during the hearing and, in nore
detail, after findings, by reference to the tine and di stance
covered by GOODTIME' s operation. He took the total tinme from
departure from Boot hbay Harbor to the neeting of the two vessels,
a period of two hours and fifty mnutes, to support an all eged
speed of about twelve mles an hour, as against an estinate of
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about six knots testified to by the operators of GOODTI ME (one of
thema w tness against Appellant). On the nerits of the case
Appel | ant presented no evidence of tinme and distance run, but the
Picucci letter, part of which deals with the date in question,

pl aces Appellant's vessel, at about 1530 on that date, in the
Kennebec Ri ver maki ng an estimated speed of about "fifteen knots."
On tinme and di stance run between this observation and the encounter
wth the witness Parker's boat we find an average speed of about
si X knots.

What the Admi nistrative Law Judge said was true in a certain
respect to a limted extent. Evidence of total tine and di stance
run i s not conclusive as to rate of speed at any given nonent of
the run. But to declare that the whol e consideration was not
hel pful m sses the principal point. Appellant had no opportunity
at all at the hearing to present evidence which was, to say the
| east, |less renpte fromthe episode in question than that used by
the I nvestigating Oficer. Cearly, if the Investigating Oficer
coul d see benefit to his case fromthe total tine and distance run,
he shoul d have seen a benefit to Appellant fromthe
count er-evi dence of a shorter tinme and | esser distance which yields

an average rate of half that which he was arguing. It does not
matter that by hindsight the Adm nistrative Law Judge probably
woul d not have been swayed by the evidence either way. |If it was

proper and desirable for the Investigating Oficer to use certain
material as a basis for argunent it was al so proper for Appellant
to have the opportunity to confute it.

Al so, whether the Adm nistrative Law Judge |ater, or the
| nvestigating Oficer at the outset, considered the letter
"Excul patory" does not control. The net effect of the letter and
the testinonial inpact it represented should have been left to the
eval uati on of Appellant and his counsel, whose decision it would
be, the general subject having been opened by the |Investigating
Oficer, to attenpt to rebut or not. Further, the instruction on
such matters, issued first in 1965 and repeated in Admnistrative
Law Judge G rcul ar 1-73, does not deal only wth "excul patory"
evi dence but any statenents held by the Investigating Oficer from
any Wi tness whom he did not intend to call at the hearing, whatever
the tenor of the evidence. The quibble that the letter was not a
"statenment” wll not suffice for a distinction here for, whether it
was solicited by the Investigating Oficer or not, it is a witing
signed by the declarant in the possession of that officer, on its
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face it deals with activities of GOODTI ME on the date and near the
hour in question (nore pertinently than material on which the

| nvestigating Oficer did rely for his position), and the letter
was in fact, although inproperly under the circunstances, used as
evidence. To distinguish within the terns of the instruction on

t he subject on the grounds that the evidence of Picucci was used by
the I nvestigating Oficer and thus cane within the class of
statenent to be produced on the appearance of the declarant, at
which tine it was presented to Appellant, is to conpound the error.

In addition to requiring the reassessnent of the order, the
m suse of the Picucci letter would be reason to remand for new
proceedings with either the tine and di stance question not raised
or the election open to Appellant to call Picucci as a witness. |t
must be considered, however, whether a remand is justifiable in
| i ght of the whole record.

V

There is one considerable factor involved in evaluation of the
decision in this case. The Adm nistrative Law Judge refers to the
construction of Appellant's vessel and coments on its operating
characteristics, such "as to, when operating at her cruising speed,
| eave a wake as high as 3 or 4 feet. “ During the course of
argunent, Appellant's counsel nentioned that the party woul d be
happy to have the Adm nistrative Law Judge nmake an observati on
aboard the vessel underway so that its characteristics could be
viewed. After the close of the hearing, when notice had been given
t hat the charges had been proved, Appellant's counsel asked for a
reopeni ng and reconsideration. Anong the stated purposes for the
request was the view ng of Appellant's vessel in operation in the
area of the encounter. The request to reopen was, for all
pur poses, denied. Since the request for the "view ng" was untinely
It was not error to deny it. However, the denial, under the
ci rcunstances, leaves a gap in the record and in the basis for the
decision. The basis for the comments on the operating
characteristics of the vessel is eyewtness testinony as to the
I nci dent in question, varying according to observer. There was
testinony as to the operation of the pleasure boat fromthe two
persons aboard. Specific findings were nmade on the speed and size
of the wake of Appellant's vessel. As to the pleasure craft, the
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only simlar finding was that it was "proceedi ng at about 20

knots." This was the | owest possible speed that could be ascri bed
to it since the occupants of the boat described the speed as 20-25
and 25-30 knots. It was also found that the engine of the pleasure

craft was cut to idling on approaching the wake. The first wave
was found to break over the bow of the craft, drenching the
occupants and | eaving water in the cockpit.

Appel l ant al one testified as to the characteristics of a craft
of general type, based upon his experience as a deal er and gave an
opi nion, although it is noted he disclained any know edge of the
presence of that vessel at that particular tine, that had such a
vessel, noving at 20 or nore knots, not been suddenly sl owed before
neeting the wake it would have passed w thout trouble, but that the
cutting of the notor as described woul d have caused a vessel of
t hat design to nose down into any kind of sea with a consequent
crashing of water over the bow This was the only evidence heard
on the question of the "characteristics" of a small pleasure craft
of the type operated by the conplainant, and the adm nistrative | aw
j udge chose not to discuss the matter in his opinion.

There is undeni able a class of case in which theoretical
considerations must fall in the face of clear and definitive fact
testinmony, and it is not error to rule out the expendi ng of
attention on possibilities which the known factors finally

contravene. In this case, however, nore is required because of the
nature of the conplaint. There is no fixed rigid standard agai nst
whi ch the conduct of Appellant can be neasured. It is not as

t hough he had, for exanple, denonstrably exceeded the speed limt
testified to in Boothbay Harbor. Wat we have here is a question
of relativity. Unlike the collision situation where personal
fault, under the rules of the road, can be ascribed to one or both
with the fault of one not exonerating the other, we have here a
pure test of reasonabl eness "under the circunstances." The
conflicts in eyewitness testinony nust, as in any other case, be
resolved by the trier of facts, but exploration, too, of the
handl i ng of the conplainant's boat nust be undertaken, since the
question of Appellant's conduct involved here is whether he
reasonabl e coul d have expected "to endanger"” the other vessel by
"an excessive wake."
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| wsh to make clear here that no rule of "contri butory"”
negl i gence or "conparative" negligence is a standard gui de here,
nor is there an "absolute" fault scal e available for judgenent.
Whet her the pleasure craft was in fact endangered is one question;
If it was, there remains another question of whether "an excessive
wake" caused the danger. The latter requires that two courses of
conduct be eval uated, both Appellant's and that of the operator of
t he ot her vessel.

A wake may be "absolute” in a sense, when it causes, directly
and i mredi ately, danage to a shore installation. Wth respect to
anot her vessel, however, a wake is nmuch the sane as any sea
encountered, differing only in origin and in being of brief
duration rather than a continui ng phenonenon. It is a nmatter of
official notice that the el enent of danger in a vessel's progress
in a seaway is largely determ ned by the characteristics of its
hull, its speed, and its handling by its operator or pilot.

It cannot be said as a matter of |law that a speed of 20-25, or
even 30-35, knots it too nuch a vessel headed into a swell or sea
or wake, nor that throttling down quickly or maintaining speed is
t he best or even an approved nethod of approaching a wake. The
guestion of the characteristics of the conplainants' boat and the
prudence of its operation, if not raised by the allegations
t hensel ves such as to inpose a burden to prove that Appellant's
speed caused "excessive" wake, was raised by the testinony of
Appel | ant hi nsel f when he declared that on the basis of certain
experi ence and know edge of the hull design his opinion was that
what ever di sconfort was encountered by the conpl ai nants was brought
about by the inprudent operation of their vessel.

\

The | ack of consideration to evaluation of the conplai nants'
own activities as possibly the determning factors for any
di sconfort they sustained dimnishes the substantiality of the
eyew tness testinony reproduced at the hearing. On testing
reasonabl eness of Appellant's action, dependi ng upon the spread of

estimated speeds available for the conplainants' vessel, it is seen
t hat vessel (which according to the two persons from GOODTI ME who
testified, was never seen from GOCDTI ME) may wel |, because of the

shape of the channel, have been within visible range fromnot nore

file:////hgsms-l awdb/users/K nowl edgeM anagement.... %208 %620R%6201980%6:20-96202279/2043%20-%20FI SH.htm (10 of 14) [02/10/2011 9:31:50 AM]



Appeal No. 2043 - Robert N. FISH v. US - 10 December, 1975.

than half a mnute to as little as twelve seconds before the
vessel s passed each other. At twenty knots that vessel is covering
one third of a mle a mnute; at thirty, a half mle. Wether
Appel | ant' s speed was excessive depends in part upon what he could
reasonably expect to encounter. No consideration was given to the
guestion of whether the conplainants' action was itself reasonabl e
In bursting into the narrow section of the river at the speed it
had reached with so little time avail able to perceive ordinary
hazards ahead. Under the terns all eged and the conditions that
were shown to prevail sonme nore accurate account of GOODTI ME' s
activity is preferable and attention nust be given to the quality
of operation of the other vessel. The question of speed of
Appel l ant's vessel (integral but not essential to determ nation of
fault) was inadequately treated both by the reserving of the
Picucci letter and by the argunent of the Investigating Oficer

t hat conputations established an overall average speed which proves
to be significantly higher than the data avail abl e yi el ds.

Possi bly al so unduly prejudicial to Appellant was the permtting of
the Investigating Oficer to argue as fact certain statenents

all eged to have been made to him by Appellant(in thensel ves tendi ng
toward bi as agai nst Appellant) which had not only not been
established on the record but were expressly, on this record,

di sproved.

CONCLUSI ON

It is concluded that prejudicial errors occurred in the
conduct of this case, that the evidence is not of the quality
needed to establish the specific facts alleged, and that no
prospect exists for anticipating a better case fairly presented.

ORDER

The order of the Adm nistrative Law Judge dated at Bost on,
Massachusetts, on 23 Cctober 1974, is VACATED, the findings are SET
ASI DE, and the charges are DI SM SSED.

O W SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 10th day of Dec. 1975.
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| NDEX

Charges and Specifications
| nconsi stent findings on separate specifications of
Sane charge, not reversible error

Di scovery

Failure of investigating officer to produce evidentiary
statenents, reversible error

Evi dence
Evidentiary statenents nust be provided for Appellant
Fi ndi ngs of Fact
| nconsi stency, not reversible error where based on
separate specifications
Unsupported by evidence
| nvestigating Oficer
Duty to notify Appellant of investigation
| nvestigations
Notice to Appel | ant
Negl i gence
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Excessi ve speed resulting in harnful wake

Not shown by evi dence
Notice of Investigation
As a prerequisite to investigation

Failure to provide not reversible error absent a show ng of
prej udi ce

Order of Exam ner
Unsubst anti ated hearsay i nproper for consideration
I n aggravation
Speed
Excessi ve speed, not proven
Prior excessive speed, effect of
St andard of Care
Speed, safety is relative to circunstances

Revocati on or Suspension
Order vacated where i nadm ssabl e evi dence

Recei ved in aggravation

*xxxx  END OF DECI SION NO. 2043 *****
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