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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. Z-841664- D2
| ssued to: Randol ph CLARK

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2026
Randol ph CLARK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 30 March 1973, an Admi nistrative Law Judge of
the United States Coast CGuard at Baltinore, Maryland, revoked
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The specification found proved all eges that while serving as a
bedroomutility (OBR) on board the United States SS Pl ONEER
CONTRACTOR under authority of the docunent above captioned, between
7 Decenber 1972 and 28 February 1973, Appellant was wongfully a
user of a narcotic drug.

Appel l ant failed to appear at the hearing and after the
Adm ni strative Law Judge questioned the Investigating Oficer
concerning the circunstances surroundi ng service of charges and
notice of the hearing a notion to proceed in absentia was granted.
The Adm nistrative Law Judge entered a plea of not guilty to all
charges and specifications.

The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and a certification of the applicable shipping
articles.
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At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge of m sconduct and
t he specification thereunder had been proved. The charge of
violation of 46 U S.C. 239b was consi dered surplusage and
di sm ssed. He then served a witten order on Appellant revoking
al |l docunents issued to Appellant.

The entire decision and order was served on 16 July 1974.
Appeal was tinely filed on 16 August 1974.

FI NDI NGS OF FACT

Bet ween 7 Decenber 1972 and 28 February 1972, Appellant was
serving as a bedroomutility (OBR) on board the SS Pl ONEER
CONTRACTOR and acting under authority of his docunent on a voyage
t hat commenced at San Francisco, California, and term nated at
Norfolk, Virginia. During this voyage, when the vessel was in
Thai | and, Appel |l ant obtained a quantity of heroin. A portion of
this heroin was brought aboard the vessel and used by Appell ant
whil e the vessel was at sea enroute Norfolk.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) the evidence concerning Appellant's adm ssions and the
Public Health Service physician's diagnosis was inproperly
admtted and consi dered by the Adm nistrative Law Judge; and

(2) Appellant was not accorded reasonable tine to obtain
counsel and prepare a defense.

APPEARANCE: San Franci sco Nei ghbor hood Legal Assistance
Foundation by Susan G Levenberg, Attorney at Law.

OPI NI ON
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The evi dence presented by the Investigating Oficer at the
hearing consisted of the testinony of two witnesses and a
certification of shipping articles show ng that Appellant signed on
the SS Pl ONEER CONTRACTOR on 7 Decenber 1972, at San Franci sco,
California, and left the vessel on 28 February 1973, at Norfolk,
Virginia. The first witness, Dr. Henry, a general nedical officer
at the Public Health Service Hospital, Norfolk, Virginia, testified
to certain adm ssions nade by Appell ant concerning Appellant's use
of heroin. He also testified that Appellant exhi bited physical
signs and synptons consistent with a person withdrawi ng from heroin
use and that Appellant was treated for wthdrawal from heroin use.
The second witness, M. Blasky, a special agent with the Bureau of
Custons, testified to certain adm ssions made by Appellant while
under goi ng questioning at the Public Health Service Hospital. M.
Bl asky had been invited to assist in the Coast CGuard investigation,
was present during the Coast Guard's questioning of Appellant at
t he hospital, and apparently conducted his own questioni ng of
Appel l ant in conjunction with and in the presence of the Coast
GQuard investigator.

Appel | ant contends that the adm ssions nade to both Dr. Henry
and M. Blasky and Dr. Henry's diagnosis were inproperly admtted
and considered by the Adm nistrative Law Judge. In the
I ntroduction to this section of the argunent Appellant correctly
recogni zes that strict adherence to the formal rules of evidence is
not required at the admnistrative hearing. However, citing 46 CFR
137.20-95(c) (now 46 CFR 5.20-95(c)), Appellant contends that "the
regul ati ons i npose the necessity of greater conformty to the rules
of evidence when the person charged appears w t hout counsel."
Noting that in this case Appellant was neither present nor
represented by counsel, it is argued that the Investigating Oficer
shoul d have presented his case in conformty with the rul es of
evi dence and the applicable regulations. Wile conceding that the
| nvestigating O ficer nust conply with the regulations, which is
t he case regardl ess of whether or not Appellant appeared or was
represented by counsel, Appellant has m sconstrued the neani ng of
46 CFR 137.20-95(c). That subsection of the regul ations provides,

(c) In conducting a hearing the Adm nistrative Law Judge w ||
extend reasonable latitude to the person charged who does not
have professional counsel to represent him Investigating
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of ficers and counsel should be required to conformto the
rules of evidence to a greater degree than persons charged
W t hout counsel .

The clear intent of this regulation is, in cases where the person
charged in not represented by professional counsel, to further
relax for the person charged strict adherence to the formal rules
of evidence. Contrary to Appellant's contention, it does not

i ncrease the | evel of adherence to the formal rules of evidence
normally required of the investigating officer. The fact that a

hearing is conducted in absentia or w thout professional
counsel does not change the general rule that strict adherence to
the formal rules of evidence is not required.

Appel | ant next contends that Dr. Henry's testinony viol ated
t he physician-patient privilege and was inproperly admtted. The
only authority cited in support of this argunent is 46 CFR
137.03-25 (now 46 CFR 5.03-25), which states,

For the purpose of these proceedings, the physician-patient
privilege is not considered to exist between a ship's
physi ci an and a seanman enpl oyed on the sane ship.

Appel l ant urges that this regulation inplies that a
physi ci an-patient privilege does exist between a seaman and a
physi ci an who are not enployed on the sane ship. This argunent

I gnores that the physician-patient privilege is entirely a creature
of statute and since there is no Federal statute on the matter, the
privilege does not exist under Federal law and is inapplicable to
proceedi ngs brought under 46 U . S.C. 239. The unavailability of the
physi ci an-patient privilege is discusses at sone |ength in Appeal

No. 1833 (ROSARI O and Appeal No. 1838 (FORSYTH. In fact, in

FORSYTH | addresses the very argunent put forth by Appellant in
this case and st at ed,

If it should be urged that 46 CFR 137.03-25, which declares
that there is no physician-patient privilege as to

comruni cati ons between a nenber of the crew of a ship and the
ship's doctor, requires that a privilege be accorded in all
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cases under 46 CFR 137 other than those involving a ship's
doctor and a nenber of the crew, | can say only that the
argunent is ill founded. The section of the regulations cited
does not specify that there does not exist a privilege in a
particul ar case. Since there is no Federal |aw according the
“privilege" except in specific cases, the regul ati on does not
preclude the introduction of nedical evidence from doctors

ot her than those serving on a ship.

Thus Dr. Henry's testinony concerning Appellant's adm ssions, his
di agnosi s, and his treatnent was properly admtted and consi der ed.

Next Appellant urges that the testinony of M. Blasky, the
custom s agent, was inproperly admtted and consi dered by the
Adm ni strative Law Judge. |In support thereof, 46 CFR 137.20-125(c)
(now 46 CFR 5.20-125(c)) is cited. That regulation provides,

Any person other than a Coast Guard investigating officer may
testify as to adm ssions voluntarily nade by the person
charged in the presence of the witness other than during or in
t he course of an investigation by the Coast CGuard.

Appel | ant contends that the adm ssions testified by M. Bl asky were
made "during the course of the investigation and in direct response
to questions of the Investigating Oficer," and therefore are
clearly inadm ssable. | agree.

M. Blasky testified, concerning the circunstances surroundi ng

his interview with Appellant at pages 8-9 of the Transcript.

He stated that he had "received a call from Coast Guard Ofice of

| nvestigation . . .," that he was present at the tine Appellant was
guestioned by the Coast CGuard, and that Appellant made vari ous

adm ssions to himduring this questioning concerning Appellant's
use of heroin. Nothing in the record in any way indicates that M.
Bl asky was conducting an investigation separate fromthe Coast
GQuard's investigation. The inescapable conclusion drawn from
reading the record is that M. Blasky was an active participant in
t he Coast Guard's investigation. Under these circunstances, not
only was 46 CFR 137.20-125(a) violated, as urged by Appellant, but

46 CFR 137.20-120 (now 46 CFR 5.20-120) was not conplied wth.
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That regul ati on states,

No person shall be permtted to testify with respect to

adm ssi ons made by the person charged during or in the course
of a Coast CGuard investigation except for the purpose of

| npeachnent .

Clearly the adm ssions testified by M. Bl asky were nmade during or
i n the course of a Coast Guard investigation and they were not
of fered for the purpose of inpeachnent. It was error to admt and
consi der this evidence.

| V

Based on his earlier contentions, Appellant next argues that
there was no evidence properly before the Adm nistrative Law Judge
to support the finding of m sconduct. Since | have rejected the
argunent concerning the admssibility of Dr. Henry's testinony,
this specific argunent need not be considered. However, ny
agreenent with Appellant that M. Blasky's testinony was inproperly
admtted raised an additional issue; whether wthout M. Blasky's
testinony the evidence is sufficient to support the Adm nistrative
Law Judge's ultimate finding. In ny opinion it is sufficient.

Dr. Henry testified that upon adm ssion to the Public Health
Service Hospital, Appellant exhibited signs and synptons consi stent
with heroin withdrawal and that Appellant admtted to having used
heroin and to be suffering fromheroin withdrawal. He al so
testified to treating Appellant for heroin wthdrawal. Appell ant
admtted to Dr. Henry that he had been using heroin regularly for
t he past 35 days. This testinony, contained at pages 5-6 of the

Transcript together with the certification of shipping

articles, is proof of Appellant's use of narcotic drugs while
serving under the authority of his docunent aboard the SS Pl ONEER
CONTRACTOR.

There is nothing in the record that casts any shadows on Dr.
Henry's testinony. The Adm nistrative Law Judge, having observed
both wi tnesses on the stand, noted that both |acked the normal bias
of a party in interest and that their testinony was credi ble and

shoul d be given great weight, Decision and Order, page 9. Dr.
Henry's testinony was specifically found to constitute "substanti al
evidence in proof of the wongful use of narcotics charged in the
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specification.” Decision and Order, page 10. Based on the

above | have concluded that, disregarding M. Blasky's testinony,
there is reliable, probative, and substantial evidence clearly
establishing that Appellant was a wongful user of a narcotic drug
as alleged in the specification.

V

Appel lant's final argunent is that he was not accorded
reasonable tine to obtain counsel and prepare a defense.

Charges were served on Appellant on 7 March 1973, with the
heari ng schedul ed two days later. Contrary to counsel's suggestion
in her brief that Appellant may not have been inforned that he
coul d have been represented by counsel, the reverse of the charge
sheet lists the rights afforded to persons charges under 46 U. S. C
239, including the right to be represented by counsel. Also
expl ained on the reverse of the charge sheet are the consequences
of failing to appear at the hearing and the proper nethod of
obtaining a change in tinme or place of the hearing. Appell ant
signed this form acknow edgi ng that the substance of the conpl aint,
the nature of the proceedings, his rights, and the results of his
failure to appear were fully explained to him Had Appellant felt
he needed nore tinme to obtain counsel and prepare a defense he
shoul d have appeared at the hearing and requested it. By failing
to appear he wai ved any objections to proceeding with the hearing
as schedul ed on the charge sheet.

| note that in support of this argunent Appellant has cited 46
CFR 137.03-25(c) (now 46 CFR 5.05-25(c)). That reqgulation applies
only to cases where service is nmade by mail and is inapposite to
the facts of this case. Appellant fails to point out any
| npropriety concerning the service of charges and notice of the
hearing. Thus Appellant's final contention on appeal is found to
be wi thout nerit.

ORDER

The order of the Adm nistrative Law Judge dated at Baltinore,
Maryl and, on 30 March 1973, is AFFI RVED.
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O W SILER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 5th day of June 1975.
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*xxxx  END OF DECI SION NO. 2026 *****
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