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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT No. Z-165528
| ssued to: RUDOLF KOBERGER

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2023
RUDOLF KOBERGER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 code of Federal Regul ations
137.30-1 (now 5.30-1).

By order dated 11 January 1974, and Adm nistrative Law Judge
of the United States Coast CGuard at San Francisco, California,
suspended Appell ant's seanman docunent for four nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
specification found proved all eges that while serving as Chief
Steward on board the United States SS AMERI CAN CHI EFTAI N under
authority of the docunent above captioned, on or about 15 Septenber
1973, Appellant did assault first Assistant Engi neer Joseph Urei,
Z-518662-D1, in the Oficer' Pantry.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the vessel's
| og entry concerning the incident and the testinony of four
W t nesses.
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Appel l ant el ected not to testify.

At the end of the hearing, the Judge rendered a witten
deci sion in which he concluded that the charge and specification,
as anended, had been proved. He then served a witten order on
Appel | ant suspendi ng all docunents, issued to Appellant, for a
period of four nonths on twelve nonths' probation.

The entire decision and order was served on 15 January 1974.
Appeal was tinely filed on 24 January 1974, and appellate brief was
filed 30 January 1975.

FI NDI NGS OF FACT

On 15 Septenber 1973, Appellant was serving as Chief Steward
on board the SS AMERI CAN CHI EFTAI N and acting under authority of
his docunent while the ship was in the port of Tengan, Ckinawa. At
approxi mately 1745 that eveni ng Appellant and the First Assistant
Engi neer, M. Joseph Urei, had an angry discussion in the Oficers'
Mess concerni ng the manner in which food was bei ng cooked and
served under the direction of appellant. Shortly thereafter, while
M. Urei was obtaining ice cubes in the Oficer' Pantry, Appell ant
assaulted himby striking at his head with a bl ackjack. M. Urei
si mul taneously kicked at Appellant to protect hinself. Neither
bl ow | anded. appellant left the pantry and, followed by M. Uei,
entered the Oficers' Saloon. There M. Uei shouted to the
of ficers present who were watching tel evision saying "frisk him
frisk him- he has got a blackjack on him" No action was taken to
search Appellant and he left the saloon. Several mnutes |ater
Appel lant and M. Urei nmet on the second deck and an altercation
occurred. M. Uei, by plea, admtted to engaging in nutual conbat
with Appellant in this latter incident.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the evidence relied
upon to find Appellant guilty of an assault is unreliable and
insufficient. Appellant states that the only direct evidence of an
assault is the self-serving testinony of M. Uei and that
testinony is denonstrably unreliable and untrustworthy.
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APPEARANCE: Gordon, Weltin, Holstein & Ropers; WIliamJ.
Belli, Esq., of counsel
OPI NI ON

Essentially Appellant's argunent on appeal is limted to an
attack on the credibility of M. Urei's testinony concerning the
attack in the Oficers' Pantry. It is stated that this testinony
Is self-serving and, pointing to several inconsistencies, that it
Is inherently unreliable. Fromthis it is contended that there is
i nsufficient evidence upon which a finding of guilty can be
ent er ed.

As Appellant admts, and the Adm nistrative Law Judge
carefully points out, the direct testinony of M. Urei concerning
the assault is supported in part by the testinony of M. Thonpson,
the vessel's Second Mate, who heard "l oud voices" in the pantry and
the statenment of M. Urei to frisk Appellant. Furthernore, as |
have stated many tinmes, the evaluation of the credibility of
W t nesses and the evidence presented at the hearing are natters
which are commtted to the discretion of the trier of fact and,
absent a clear showng that it is arbitrary and capricious, his
evaluation wll not be upset on appeal. |In this case the record
concerning the assault, consisting mainly of the unrebutted
testinony of M. Urei, does not disclose any basis for finding the
Adm ni strative Law Judge's evaluations to be arbitrary or
capricious. Thus, | find the decision of the Judge to be supported
by substantial evidence and sufficient in fact and | aw.

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California, on 11 January 1974, is AFFI RVED.

E.L. PERRY
Vice Admral U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 3rd day of June 1975.
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| ndex

Assault, No Battery
Danger ous weapon
I njury, absence of

Evi dence
Credibility of, determ ned by Exam ner

M sconduct
Assault wthin definition

Wt nesses
Credibility of, judged by Exam ner
**x** END OF DECI SION NO. 2023 ****x*

Top

file://IIhgsms-lawdb/users/K nowledgeM anagementD...& %20R%201980%20-%202279/2023%20-%20K OBERGER.htm (4 of 4) [02/10/2011 9:26:20 AM]



	Local Disk
	Appeal No. 2023 - RUDOLF KOBERGER v. US - 3 June, 1975.


