Appeal No. 2007 - NORMAN E. ARMAD v. US - 5 September, 1974.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. Z-1227499 LI CENSE NO R22583
| ssued to: NORMAN E. ARMAD

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2007
NORVAN E. ARMAD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 August 1973, an Admi nistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's seanman's docunents for six nonths outright
upon finding himguilty of m sconduct. The specification found
proved all eges that while serving as a Radi o/ Tel egraph Operator on
board the SS JEFFERSON CI TY VI CTORY under authority of the docunent
and | i cense above captioned, on or about 9 Decenber 1972, while the
vessel was at sea, Appellant did wongfully assault and batter a
fell ow crewnenber, Third Assistant Engineer J.E. Frazer, and did
wrongfully assault and batter hima few days | ater ashore.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence various
docunents and the testinony of the alleged victim
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I n defense, Appellant offered in evidence various docunents,
his own testinony and that of a Sal oon Messman on the vessel.

The Judge rendered a witten decision in which he concl uded
t hat the charge and specification had been proved. He entered an
order suspending all docunents, issued to Appellant, for a period
of six nonths outright.

The entire decision and order was served on 14 August 1973.
Appeal was tinely filed on 12 Septenber 1973 and perfected on 2
July 1974.

FI NDI NGS OF FACT

On 9 Decenber 1972, Appellant was serving as a Radi o/ Tel egr aph
Operator on board the SS JEFFERSON CI TY VI CTORY and acti ng under
authority of his license and docunent while the ship was at sea.
On two occasions in the few nonths preceding that date, Appell ant
and Frazer engaged in argunents. For this reason, they tended to
avoi d one anot her.

On 9 Decenber 1972, in the performance of his shipboard
duties, Frazer passed close by Appellant, who was on deck painting
a radi o speaker box. Appellant said, "I guess this thing isn't
finished yet." Frazer replied, "I guess not. WlIl, not here on
the ship." Appellant then attenpted to strike Frazer, who avoi ded
t he bl ow and struck Appellant. The altercation continued until the
I ntervention of fellow crewrenbers.

A few days |later, after the vessel had reached Sai gon,
Appel | ant attacked Frazer ashore. This fight was term nated by
mlitary police.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that

(1) The Adm nistrative Law Judge's anendnent of the
specification to conformw th the proof was an abuse of
di scretion and a deni al of due process;
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(2) Prejudicial error resulted fromthe adm ssion of evidence
tending to prove assault and battery for which Appellant had
not been char ged.

(3) The decision of the Judge was not supported by
substanti al evidence.

(4) The decision was based on prejudi ce or passion and
constitutes a denial of due process.

APPEARANCE: Jeff Gorelick, R chnmond, California

OPI NI ON

The original specification under the charge of m sconduct was
for a single act of nmutual conbat. At the close of the

| nvestigating O ficer's case, the Judge ruled that a prinma

facie case of assault and battery had been nmade and that the

speci fication could be anmended. Counsel made no objection. Thus
there is no question that Appellant was given actual notice of the
Issues in litigation prior to the presentation of his defence.

Under these circunstances the doctrine of Kuhn v. Cvil

Aeronautics Board, 183 F.2d 839 (1950) is fully applicable.
Contrary to Appellant's assertions, suspension and revocation

proceedi ngs are renedial, not crimnal, in nature; and the Kuhn
rati onal e has been consistently applied thereto. G ven the cl ose
rel ati onshi p between assault and battery and nutual conbat and the
fact that Appellant had actual notice that the fornmer was in
litigation, the fact that the former m ght be considered a nore
serious offense than the latter is not controlling.

Unfortunately the Judge did not confine his anendnent of the
specification to a nere replacenent of nutual conbat with assault
and battery. He further added the allegation of the |ater assault
whi ch occurred ashore. This nust be considered as a second of fense
arising froman incident quite separate fromthat forned the basis
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for the original charge and specification. | note also that the
Judge ruled early in the proceedings that this nmatter was
irrelevant to the charge and specification then under

consi deration. Under these circunstances it cannot be said that
Appel | ant was pl aced on notice that his seanan's docunents were in
jeopardy as a result of this later incident. A proportionate
reduction in the suspension ordered by the Judge is, therefore,

war r ant ed.

Appel l ant's second basis for appeal is without nerit. As to
the assault and battery which occurred on 9 Decenber 1972, his
contention woul d appear to be that evidence tending to prove
assault and battery rather than nutual conbat cannot be admtted in
a proceedi ng under a specification of nutual conbat. Especially in
view of the fact that suspension and revocati on proceedi ngs are not

crimnal in nature and in light of the Kuhn doctrine,

Appel l ant's suggestion is without nerit. As to the |ater assault
and battery ashore, it need sinply be noted that counsel not only
failed to object to the adm ssion of the evidence, but specifically
said, "Go ahead," (R 96).

Appel | ant has taken pains to expound upon the neani ng of
"substantial evidence," and he relies principally upon tw cases
wherei n appellant courts found the findings of the trier of fact
unsupported by such evidence. Both cases are, however, clearly

di sti ngui shable on their facts. R vas v. Wi nberger, 475 F. 2d
255 (1973) invol ved findings based sol ely upon questionabl e
| nferences running counter to the overwhel m ng wei ght of the

evi dence. Jacobowitz v. United States involved findings based

sol el y upon hearsay evidence which was contradi cted not only by

ot her hearsay evidence, but also by other evidence of a non-hearsay
nature. In the instant case, the live witnesses testified not only
to the statenents of others, but also to their own statenents and
to the facts relevant to the charge in question. The Judge's
findings are neither contrary to the weight of the evidence nor
based in the main upon hearsay. They are, rather, based upon a
determ nation of the relative credibility of conflicting testinony,
a determnation peculiarly wthin the discretion of the trier of
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fact. Those findings are, therefore, as a natter of |aw, based
upon substantial evidence.
| V

In his attenpt to show that the decision of the Judge was
based upon prejudice or passion, Appellant alleges a nunber of
factual discrepancies between the record and the Judge's findings.
The first of these involves a nmere harm ess sunmary of Appellant's
words referred to at R 79. The second involves the testinony of
Frazer at R 12. The |anguage of the findings of fact is in this
I nstance, however, fully supported by Appellant's own testinony at
R. 80.

The remai nder of Appellant's brief on this issue nerely
concerns matters di scussed above. As stated above, the findings
are based on substantial evidence.

CONCLUSI ON

As stated above, the error of the Judge in expounding the
specification found proved to include the assault and battery
ashore requires a proportionate reduction in suspension. The
peri od of suspension is, therefore, reduced to three (3) nonths
outright.

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California, on 9 August 1973 is AFFI RMED as nodified
her ei n.

E. L. PERRY
Vice Admral, U S. Coast Guard
Vi ce Conmandant

Si gned at Washington, D. C., this 5th day of Septenber 1974.

| NDEX
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