Appeal No. 2000 - RAFAEL ELIPE v. US- 5 June, 1974.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT NO. Z-1136071
AND ALL OTHER SEAVAN S DOCUMENTS
| ssued to: RAFAEL ELIPE

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2000
RAFAEL ELI PE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 Novenber 1973, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York suspended
Appel |l ant' s seaman's docunents for 2 nonths outright plus 2 nonths
on 9 nonths' probation upon finding himguilty of m sconduct. The
speci fication found proved all eges that while serving as an Able
Seaman on board the SS SANTA BARBARA under authority of the
docunent above captioned, on or about 10 August 1973, Appellant did
wrongfully engage in nutual conbat with a fellow crew nenber, to
wit, Mario Fernandez, Steward Utility, while the vessel was in the
port of Kingston, Jamai ca.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of a nmessman and an Ordi nary Seaman, an abstract of the Shipping
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Articles of the vessel and two O ficial Log entries.

I n defense, Appellant offered in evidence his own testinony,
the testinony of Boatswain Norman Cl ew and Vincent McGuire, the
prior signed statenent of Messman McLenan and a phot ograph of
hi nsel f.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
specification had been proved. He served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of 2
nmont hs outright plus 2 nonths on 9 nonths' probation.

The entire decision and order was served on 30 Novenber 1973.
Appeal was tinely filed and perfected on 20 March 1974.

FI NDI NGS OF FACT

On 10 August 1973, Appellant was serving as an Abl e Seaman on
board the SS SANTA BARBARA and acting under authority of his
docunent while the ship was in the port of Kingston, Janaica. At
approxi mately 0630, Appellant and Mario Fernandez net in the
messhal |, and exchanged words. A scuffle of short duration ensued,
duri ng which Appellant suffered mnor injury about his ears and
neck. These events occurred in the presence of tw eyew t nesses.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the |Investigating
Oficer failed to sustain the burden of proof. Due to the
di sposition of this contention, it Is unnecessary to note or
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di scuss Appellant's further grounds for appeal.

APPEARANCE: Mattioni, Mattioni & Mattioni, Ltd., Phil adel phia.

OPI NI ON

When an individual is charged with nutual conbat, it is
| ncunbent upon the investigating officer to prove nutuality as
opposed to defense agai nst assault and battery. Such proof
requires either the adduction of the facts surroundi ng the onset of
the altercation or evidence of the conmbatants' conduct after the
onset sufficient to justify an inference of nutuality.
Unfortunately neither eyewitness was able to testify as to who
struck the first blow or as to the progress of the fight. The only
evidence in point is the testinony of Appellant to the effect that
he was victim zed by the other man. Under these circunstances, it
cannot be said that a finding of mutual conmbat is supported by
substantial evidence of a reliable and probative character.

ORDER

The order of the Admi nistrative Law Judge dated at New YorKk,
New York on 9 Novenber 1973, is VACATED and the charge
DI SM SSED.

O W SILER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C., this 5th day of June 1974.

| NDEX

Assault (including battery)
mut ual conbat di stingui shed
mut ual conbat not proved

Subst anti al evi dence
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each of basis for reversal

**x**x  END OF DECI SION NO. 2000 *#***=*
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