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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 26983
| ssued to: RAYMOND F ALT
AND
LI CENSE NO. 112379
| ssued to: WLFRED E. JOSSY

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1999

RAYMOND F. ALT
AND
W LFRED E. JOSSY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 Novenber 1973, an Admi nistrative Law Judge
of the United States Coast Guard at Seattle, Washi ngton, suspended
individually the Iicense held by each Appellant for a period of 12
nont hs on 18 nonths' probation upon finding each guilty of
m sconduct. The specification found proved agai nst Appellant Alt
al l eges that while serving as operator aboard the DI XI E LEE, under
authority of the above-captioned |icense, on or about 20 August
1973, he wongfully operated a foreign built boat carrying
passengers froma U S. port and returned to a U.S. port in
violation of 19 CFR 4.80(e). The specification found proved
agai nst Appellant Jossy is identical to the above except that it
al | eges serving as operator aboard the JERI-JO I11.
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At the hearing, Appellants were represented by professional
counsel . Appel l ants entered pleas of not guilty to the charges
and specifications.

The Investigating Oficer introduced in evidence stipulations
of facts agreed to between the Appellants, their counsel, and the
| nvestigating Oficer.

| n defense, Appellants offered in evidence their own testinony
and that of one other wtness.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charges
and specifications had been proved. The Adm nistrative Law Judge
entered an order suspending the licenses, issued to Appellants, for
a period of 12 nonths on 18 nont hs' probation.

The entire decision was served on 19 Novenber 1973. Appeal
was tinely filed on 5 Decenber 1973. A brief in support of appeal
was received on 11 March 1974.

FI NDI NGS OF FACT

On 20 August 1973, Appellants were individually serving under
authority of their duly issued United States Coast CGuard |icenses
whil e operating the vessels DI XIE LEE and JERI-JO I,
respectively. Each vessel is a citizen-owned, foreign built,
thirty-two foot G and Banks single screw, diesel cruiser, of |ess
than five net tons. The DIXIE LEE is registered wwth the State of
Oregon and has been issued Certificate of Nunber OR 815 DM The
JERI-JO Il is also registered wwth the State of O egon, having
been i ssued Certificate of Nunber OR 472 EG

On the above date, both Appellants were operating their
respective vessels out of Hamond, Oregon, on charter fishing
voyages which extended to waters of the Pacific Ocean and, w thout
I ntervening ports of call, returned to the sane pier in Hamond,
Oregon. The passengers on board each vessel were carried for a
nonetary consideration. Appellants had been engaged in the charter
fishing business for a period of between two and three years each
Wi th the sane vessels prior to their receipt of the present charges
on August 20, 1973. Each received a warning from Custons officials
that their activity constituted a violation of certain provisions
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of the Jones Act on August 3, 1973.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellants have three basic contentions.
First, it is contended that the use of the licenses and the
operation of the vessels in question was not m sconduct. Second,
that the use of the vessels was not in violation of 19 CFR 4.80(e).
And finally, that the regulation insofar as applied to Appellants
I's invalid.

APPEARANCE: Pozzi, WIlson & Atchison of Portland, O egon, by
Keith E. Tichenor, Esq.

OPI NI ON

Initially, | note that the hearing in this case was
consol i dat ed upon notion by counsel and held in joinder. Both
Appel | ants were present and represented by professional counsel.
No i ssues have been rai sed concerning the procedure followed in
this regard.

The gi st of Appellants' first contention is that the statute
under which they were charged, 46 U S.C. 239, is penal in nature
and requires proof of wllful or wongful conduct to sustain a
charge of m sconduct. It is argued that the uninterrupted
operations by Appellants previous to the present charges w thout
obj ection by governnent officials together with Appellants'
interpretation that the relevant statutes did not apply to them
cannot be construed as wongful conduct.

The argunent that 46 U S.C. 239 is penal in nature is neither
novel nor persuasive. The cases relied on by Appellants have been
fully considered in previous decisions and held by ne to be not
controlling. See Decision on Appeal No. 1574. It is unnecessary
to show evil purpose or crimnal intent to establish m sconduct
within the terns of 46 U S.C. 239 and the regul ations thereunder.

M sconduct, as defined at 46 CFR 137.05-20, neans" . . . a human
behavi or which violates sone formal, duly established rule, such as
the common | aw, the general maritinme law, a ships' regulation or
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order, or shipping articles.” Wen the activity engaged in is
prohi bited by a specific regulation in inplenentation of a statute
and the activity was intentionally engaged in, there has been

m sconduct within the above-quoted regulation. The fact that

enf orcenent proceedi ngs were not comrenced agai nst Appel |l ants or
others prior to the present charges can in no way be considered a
valid defense to the conmm ssion of an unlawful act. Finally,
Appel l ants were on notice that their activities were prohibited
prior to the recei pt of these charges. The fact that they chose to
I nterpret the statutes as not applying to them does not convert
their subsequent activities into |lawful operations. | find that
there is sufficient evidence in the record to prove that a duly
established rule was viol ated when Appellants engaged in the
coastw se trade with foreign-built vessels contrary to the express
provi sions of 19 CFR 4.80(e).

Appel l ants' second and third points are in pari materia
and will be considered together. It is contended that Appellants
were not in violation of 19 CFR 4.80(e) because that regul ati on was
promul gated pursuant to statutory provisions which do not extend to
the class of vessel operated by them thus as applied to themit is
overly broad and constitutes a violation of Appellants right to due
process of law. Inplicit in this argunent is the contention that
the Adm nistrative Law Judge erred when he held the regul ati on was
presuned to be a valid interpretation and application of the
statutes under which it was pronul gated.

It is ny opinion and ny decision herein that neither the Coast
GQuard nor any of its officials may authoritatively interpret the
coastwi se trading laws not rule upon the validity of the
I nterpretations of those | aws nmade by the agency charged with their
admnistration. In this case, the responsible agency is the U S.
Custons Service. The cited regulation was duly pronul gated
according to law and is entitled to a presunption of validity by
the Coast Guard and all of its officials. The Adm nistrative Law
Judge was correct in his ruling that the regulation was valid and
that it applied on its face to Appellants' activities.

It is clear fromthe record that at the tine in question
Appel | ants were engaged in taking out fishing parties for hire.
The U.S. Custons Service has interpreted this activity as coastw se
trade and the prohibition upon engaging in the coastw se trade by
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foreign-built vessels is well established. Suspension and
revocati on proceedi ngs conducted under the authority of 46 U S.C
239 are proper neans of enforcing the coastwi se trading |laws. |
find that there is sufficient evidence to support the findings and
concl usions of the Adm nistrative Law Judge and hereby affirmthe
deci sion and order entered in this case.

ORDER

The order of the Adm nistrative Law Judge dated at Seattl e,
Washi ngt on on 14 Novenber 1973, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 9th day of May 1974.
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