Appeal No. 1997 - ARTHUR S. MELANSON v. US - 18 April, 1974.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 419639
MERCHANT MARI NER S DOCUMENT NO. Z-1272413
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: ARTHUR S. NMELANSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1997
ARTHUR S. MELANSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 6 August 1973, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas suspended
Appellant's license for 2 nonths outright upon finding himguilty
of inattention to duty. The specification found proved all eges
that while serving as a Chief Mate on board the SS EXXON SAN
FRANCI SCO under authority of the license above described, on or
about 24 June 1973 Appellant did cause the spill of approxi mately
10 gallons of heating oil into Houston Ship Channel, Exxon Docks,
Bayt on, Texas.

At the hearing, Appellant was represented by counsel and
entered a plea of not guilty to the charge and specification.

The I nvestigating O ficer introduced in evidence an extract
fromthe Shipping Articles, a copy of the ship's log, and the
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testinony of the dockman, the dockman supervi sor and the AB on
deck.

I n defense, Appellant offered in evidence his own testinony
and that of EXXON S Port Captain.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then served a witten order
on Appell ant suspending his |icense, for a period of 2 nonths
outright.

The entire decision was served on 9 August 1973. Appeal was
timely filed on 17 August 1973 and appellate brief was filed dated
18 Decenber 1973.

FI NDI NGS OF FACT

On 24 June 1973, Appellant was serving as the Chief Mate on
board the SS EXXON SAN FRANCI SCO and acting under authority of his
| icense while the ship was in the port of Baytown, Texas. On that
nor ni ng Appel | ant was on the bridge in charge of | oading
operations. At 0545 ballasting was conpl eted and Appel | ant
i nformed the dockman that he was ready to | oad. The docknman
responded that he would have to wait since the |ine was presently
bei ng used by another vessel. The Able Seanman at this tine asked
i f he should open the deck valve for |oading. Appellant instructed
himto wait until he was told to open the valve. At 0600 the
docknman cal l ed the Appellant and infornmed himthat they were ready
to transfer fuel to the vessel. Appellant replied in the nature of
"Ckay" or "Ckay. Wit a mnute. GCkay." The dockman then ordered
the punp started to transfer the fuel. At this tine the deck valve
was still closed. After about 5-10 seconds of punping, the reducer
coupling on the | oading arm bl ew apart due to the pressure.

Approxi mately one to two barrels of fuel spilled on the deck of the
vessel and the dock, of which about 10 gallons went into the water.
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Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) Several findings of the Admnistrative Law Judge are
unsupported by the evidence or are inconplete or
| naccurate. Specially

(a) finding of fact nunber two is a concl usion and
shoul d be stricken;

(b) finding of fact nunber six is msleading and
prej udi ci al ;

(c) finding of fact nunber seven is oversinplified and
fails to accurately reflect the evidence in the
recor d;

(d) finding of fact nunber eight is inconplete,
m sl eading and factually incorrect;

(e) finding of fact nunber nine is incorrect

(2) There is no evidence that the ten gallon spill was
har nf ul ;

(3) The order of the Adm nistrative Law Judge was undul y
har sh.

APPEARANCE: For Appellant, David Baird, Jr., Esq.

OPI NI ON

The thrust of Appellant's argunent agai nst the decision of the
Adm ni strative Law Judge is an attack on the Adm nistrative Law
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Judge's evaluation of the credibility of witnesses and the evidence
presented at the hearing. These are matters which are commtted to
the discretion of the trier of fact, and his evaluation will not be
guesti oned on appeal absent a clear showing that it is arbitrary
and capricious. The record here does not disclose any basis for
finding the Adm nistrative Law Judge's evaluations to be arbitrary
or capricious. The specific allegations put forward by Appellant
are considered in order bel ow.

(a) Finding of fact nunber two reads:

That while so serving, Respondent did, on 24 June 1973,
whil e said vessel was at Baytown, Texas, cause a spill of
ten gallons of fuel oil and/or heating oil into the

wat ers around Bayton, Texas, due to inattention to duty.

There is no nerit to Appellant's contention that this states a
conclusion rather than a finding of fact. |t states the ultimte
finding of fact upon which the Adm nistrative Law Judge's deci sion
and order are based.

(b) Finding of fact nunber six reads:
Respondent was asked by his Able Seaman if the Able
Seaman shoul d open the val ve on deck. Respondent ordered
the Able Seaman to wait until the Able Seaman received
t he order from Respondent.

This is an evidentiary finding, pure and sinple. Any inplication
of i1nproper action on the part of the Appellant is only that
warranted as a justified result of the stated fact. Any fact which
| eads to an adverse inplication is prejudicial; the question is
whether it is unjustly prejudicial - here it is not.

(c) Finding of fact nunber seven reads:
About 0600 hours the sanme norning, 24 June 1973,
Respondent was called on his two-way radi o by the
dockman. The dockman, who had twenty-eight years
experience, said "W are ready to give you the fuel oil
or heating oil that you have requested." Respondent
replied "Ckay."

Appel |l ant conplains that this finding is oversinplified because it
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does not reflect the context on which the conversation took pl ace,
and it does not reflect testinony that the key word in commenci ng
| oading is "start" and that Appellant never used that word. |If
anyt hing conmes through clearly in the record, it is that there was
no established procedure for comrenci ng | oading. Even Appell ant
stated that he never used a set phraseol ogy; he nerely used the
word "start" sonmewhere in his conversation. This fact is

hi ghlighted in that after the incident, Exxon finally took steps to
establish a set procedure. The fact is that Appellant's reply was
anbi guous under the circunstances, and as the officer in charge of
| oadi ng operations, it was incunbent upon himto conmunicate his
desires in unanbi guous terns.

(d) Finding of fact nunber eight reads:
When the dockman realized that they could not |oad by
gravity because the shore tank fuel was too | ow, the
dockman pressed the button for the punp to start. After
about ten seconds of punping, the Respondent Chief NMate
had still not given the order to his Able Seaman to open
t he val ve on the ship.

Appel  ant contends that this finding is incorrect and m sl eadi ng.
Admttedly, the testinony was that the coupling broke within two or
t hree seconds of the tinme punping commenced; however, this error
has no bearing on the ultimate issue. The fact that the dockman
shoul d have told Appellant that he was going to use the punp is

i mmaterial to the issue of Appellant's inattention to duty. It is
unquestioned that had Appellant not given an anbi guous response to
t he dockman's statenent, the dockman woul d not have started the
punp. The dockman's fault was contributory, but does not absol ve

t he Appellant of his inattention to duty.

(e) Finding of fact nunber nine reads:

The val ve expl oded and oil spilled. The valve thickness
consi sted of approximately one inch to one and one-fourth
I nches. Wen the valve exploded it threw oil on the
deck, into the water, on the dock and all over the Able
Seanen standing by to open the valve.

Appel lant's point that it was the reducer coupling and not the
val ve which broke is well taken, however, this fact does not
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materially affect the ultinmate i ssued and the outcone of this
pr oceedi ng.

Appel | ant next contends that there is no evidence of actual
harm or damage resulting fromthe spill. There is no requirenent
to show actual damage as an el enent of proving that Appellant's
I nattention to duty caused a discharge of fuel or heating oil.
Apparently, Appellant confuses the requirenent of proof under the
charge and specification and the requirenent of proof in
Adm nistrative CGvil Penalty procedures under section 311 (b)(6) of
t he Federal Water Pollution Control Act, as anended, 33 U S. C
1251, et. seq. Under the latter it is necessary to prove that a
harnf ul quantity of oil has been discharged in order to assess a
penalty. This standard is not applicable to the proof in the
I nstant case. Even if this standard were applicable to this
proceedi ngs, the proof in the record is sufficient to find a
har nful di scharge under applicable federal standards, 40 CFR 110. 3.

Finally, Appellant argues that the order of the Admnistrative
Law Judge of two nonth's outright suspension is unduly harsh in
view of his prior good record. Appellant is a |icensed officer
charged with a high degree of responsibility in discharging his
duties. Here Appellant failed to carry out that responsibility and
must accept the consequences. Congress has nmandated that it is the
national goal to elimnate the discharge of all pollutants into the
navi gabl e waters of the United States. In furtherance of this goal
the policy has been established to i ssue neani ngful orders and
penalties in pollution incidents. 1In the instant case Appel | ant
was in a position of high responsibility with a duty to insure that
the | oading of fuel was acconplished without a spill. In view of
t he above stated goal and inplenenting policy and Appellant's
failure to properly performhis duty, the order in this case cannot
be said to be excessive.
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ORDER

The order of the Adm nistrative Law Judge dated at Houst on,
Texas on 6 Agist 1973, is AFFI RVED.

C. R Bender
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 18th day of April 1974.

| NDEX

Civil Liability
| earning relation to

Duty
Il nattention to

Errors
not prejudici al

Evi dence
credibility of, determ ned by exam ner

Fi ndi ngs of fact
affirmed if based on substantial evidence
erroneous, not necessarily prejudicial

| nattention to duty
failure to use reasonabl e care

Ol pollution

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%20R%201980%20-%202279/1997%20-%20M ELANSON.htm (7 of 8) [02/10/2011 9:26:01 AM]



Appeal No. 1997 - ARTHUR S. MELANSON v. US - 18 April, 1974.

harnful effect of, no necessity to show

Order of Exam ner
in pollution incidents, policy concerning
not excessive

*rxxx END OF DECI SION NO. 1997 **x*=*

Top

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%620R%201980%20-%202279/1997%20-%20M EL ANSON.htm (8 of 8) [02/10/2011 9:26:01 AM]



	Local Disk
	Appeal No. 1997 - ARTHUR S. MELANSON v. US - 18 April, 1974.


