Appeal No. 1985 - JOHN R. CHRISTEN v. US - 9 August, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1071587- D3
AND ALL OTHER SEAMAN S DOCUMENTS
| SSUED to: John R CHRI STEN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1985
JOHN R CHRI STEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 Decenber 1971, an Adm nistrative Law Judge
of the United States Coast Guard at Portsnouth, Va., revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as a nessman on board SS AVMERI CAN CORSAI R under authority
of the docunent above captioned, on or about 14 January 1971,

Appel | ant :

(1) failed to performduties because of intoxication;

(2) assaul ted one Charles G PACE, pantryman, by setting fire
to his mattress while PACE was sleeping on it;

(3) t hr eat ened on several occasions to bl ow up AVERI CAN
CORSAIR, which carried mlitary explosives as cargo; and
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(4) carelessly |lighted natches about the deck of the
expl osive - carrying vessel.

At the hearing, comencing at San Franci sco, California,
Appel | ant was represented by professional counsel. Appellant
entered a plea of not guilty to the charge and each specification.
At Appellant's request the hearing was transferred to Portsnouth,
Va., where Appellant did not appear.

The I nvestigating O ficer introduced in evidence the testinony
of witnesses and voyage records of AMERI CAN CORSAI R

There was no def ense.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specifications had been proved. He then entered an order
revoki ng all docunments issued to Appellant.

The entire decision was served on 21 April 1972. Appeal was
timely filed.

FI NDI NGS OF FACT

On 14 January 1971, Appellant was serving as a nmessnman on
board SS AMERI CAN CORSAI R and acting under authority of his
docunent. Appellant on that date commtted acts as recited in the
speci fications found proved.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that Appellant should have
an opportunity to present his side of the case.
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APPEARANCE: Max A. ol dfarb, Esq., Mam, Fla.

OPI NI ON

Appel | ant was personally served with the charge and
specifications at San Francisco, California, on 9 February 1971.
At this tinme he was advised of his rights and was put on notice
that if he failed to appear at the tinme and pl ace specified for the

hearing it would be conducted in absenti a.
Appel | ant acknowl edged service with his signature. Once again, at
t he hearing acconpani ed by | egal counsel, Appellant was advi sed of

his rights. Subsequently the hearing was adj ourned sine

die subject to call. On 19 February 1971 direct
i nterrogatories proposed by the investigating office were submtted
to counsel. However, on 24 February 1971 counsel requested by

t el ephone a chance of venue to Portsnouth, Va., where w tnesses
woul d be avail able. Counsel also advised that the Appellant was
al ready enroute and would report to the Coast Guard at Port snout h.
The request for the change of venue was subsequently confirned by
| etter. The Admi nistrative Law Judge granted the request and

di rected Appel lant through his duly authorized counsel at San
Francisco to report to the Judge at Portsnouth, Va.

At no tine prior to 2 March 1971, the date of the continued
hearing, did Appellant report to any cogni zant Coast Guard offi ci al

or Adm nistrative Law Judge in Portsnouth, Va. or any other place.
On that date the hearing was continued in absentia as

provided for in 46 CFR 137.20-25 and on 15 Decenber 1971 the Judge
rendered a witten decision. In the interval no comruni cation had
been received from Appellant. The Decision with the order was
mai |l ed to Appellant at three addresses in Louisiana, New Jersey and
California which were all returned unclained. On 27 Decenber 1971,
the Judge in Portsnouth, Va., received a letter dated 21 Decenber
1972 froma new attorney at Mam, Florida purporting to represent
Appel lant. A copy of the decision was also forwarded to this
attorney for service; however, it was not until 21 April 1973 that
service of the Decision and order on Appellant was acknow edge.
Prior to this, on 12 April his apparently authorized new counsel
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petitioned for a rehearing which was denied by the Judge on 3 My
1973 since the petition did not identify any newy discovered
evidence nor did it allege that newly discovered evi dence was
probably produce a different result.

Wth all of this, Appellant now conpl ains that he was unabl e
to present his side of the case.

In brief, | amfaced with ascertaining fromthe record whet her
or not the statutory and regulatory requirenents of providing
Appel l ant with an opportunity to be heard were net. In a recent

appeal | stated that to proceed with a hearing in absentia

the record nust contain proof that Appellant was provided notice of
the hearing. Appeal Decision 1923 (Adans). 1In the instant case
the record is rather extensive and includes substantial evidence
that notice of the hearing and rel ated procedural requirenents were
et .

At the first session of the hearing on 9 February 1971
Appel | ant appeared and was duly represented by counsel of his
choice. These facts were so noted on the record. At no tine
thereafter is there any attenpt, on the record or otherwise, to
di savow his San Francisco attorney. The hearing was continued on
notice by the Adm nistrative Law Judge after carefully considering
the availability of witnesses to assure Appellant a fair and
i npartial hearing. Subsequently, counsel of record requested and
was granted a change of venue for the proceedings to be continued
at Portsnmouth, Va. to permt the obtaining of live testinony as
desired by Appellant. The fact that the order issued at San
Franci sco for Appellant's appearance at Portsnouth on or before 26
February 1971 was itself dated 26 February 1971 is of no
significance. The request for transfer to Portsnouth emanated from
Appel l ant' s counsel of record on 19 February 1971 and was orally
granted on that date.

At this point intinme it was reasonable to believe that
Appel | ant woul d report to the proper authorities in Portsnouth.
Additionally, his counsel advised that Appellant had left the San
Franci sco area for Portsnouth, Va. to report to the Coast Guard in
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Portsnouth. Wen the Appellant failed to conmunicate with anyone
within a reasonable tine the Admni strative Law Judge had no choice

but to proceed in absenti a.
11

It should be noted that Appellant also had a duty to keep
appropriate parties inforned as to his whereabouts. Although the
hearing term nated on 2 March 1971 and the Decision was dated 14
Decenber 1971 no word was received fromthe Appellant during this
| engthy intervening period. The fact that Appellant's present and
apparently authorized attorney initiated conmunications with the
Adm ni strative Law Judge at Portsnouth, although not until nearly
ten nonths later, nmerely affirnms the conclusion that Appellant well
knew t hat Portsnouth was the proper venue for the proceeding.

CONCLUSI ON

It 1s concluded that Appellant had his opportunity to be heard
and failed to use it. In view of his voluntary disregard of the
procedures | find no nerit in his contention that he was denied a
fair opportunity to present his side of the case in defense agai nst
t he charge of m sconduct. Although the order of Revocation is
severe | find it wholly consistent with Appellant's m sconduct and
the Coast Quard's responsibility for assuring safety of |ife and
property at sea.

ORDER

The order of the Adm nistrative Law Judge at Portsnouth, Va.,
on 15 Decenber 1971, is AFFI RVED.

C. R BENDER
Admral, U S. Coast @Quard
Conmandant

Si gned at Washington, C. C, this 9th day of August 1973.

| NDEX
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Hear i ngs
| n absentia, authorized

| n absenti a proceedi ngs

Val id when notice provided

Failure to communicate wth Coast CGuard

Absent ee proceedi ngs authori zed

Duty to inform Coast Guard of whereabouts

Party has burden to show reason for absence
***%x*  END OF DECI SION NO. 1985 ***x**
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