Appea No. 1984 - Edmond RUIZ v. US - 7 August, 1973.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. ( REDACTED) AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Ednond RU Z

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1984
Ednond RUI Z

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137. 30- 1.

By order dated 1 August 1972, an Adm nistrative Law Judge of
the United States Coast CGuard at Gal veston, Texas, revoked
Appel l ant's seaman's docunents upon finding himguilty of the
charge of "conviction for narcotic drug law violation."” The
speci fication found proved all eges that Appellant was convicted on
17 April 1972 by District Court of Brazoria County, Texas, 23rd
Judicial District, a court of record, for violation of the narcotic
drug |l aws of the State of Texas.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence a certified
copy of the judgnment of conviction and chem cal analysis of the
subst ance found on Appellant's person.

I n defense, Appellant offered in evidence a copy of the
of fense report, Police Departnent, Freeport, Texas.

At the end of the hearing, the Adm nistrative Law Judge

rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
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revoki ng all docunents issued to Appellant.

The entire decision was served on 14 August 1972. Appeal was
tinely filed on 12 Septenber 1972.

FI NDI NGS OF FACT

On 17 April 1972 Appellant was convicted of possession of
mar i huana under Texas Law. On 6 Novenber 1971 Appel |l ant was
arrested in Freeport, Texas, for engaging in a fight and a search
of his person by police reveal ed a nunber of seeds in his back
pocket. Upon exami nation these seeds were found to be mari huana
and this led to Appellant's conviction.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that a certified copy of
a Texas court conviction for mari huana under the Texas Penal Code
725b (13) does not neet the burden of proof for the revocation of
a Merchant Mariner's Docunent under 46 U.S.C 239b when all that the
i ndi vi dual was known to possess was seeds of mari huana.

APPEARANCE: Appellant, by Wlliam T. Arnmstrong.

OPI NI ON
I

Al t hough not necessary to the determi nation of this appeal, it
shoul d be noted that the Adm nistrative Law Judge was in error when
he advi sed Appellant that an order |ess than revocation could be
entered in the event experinentation was shown and that such
experinentation could be used as a defense in this type proceedi ng.
When a charge is brought under 46 U.S.C. 239b based on a
conviction under a narcotic drug |law, revocation is mandatory. It
is only in a hearing based on a charge of m sconduct by virtue of
possessi on, use, sale or association with narcotic drugs under the
authority of R S. 4450 and 46 CFR 137.03-4 that a show ng of
experinentation allows the Adm nistrative Law Judge to enter an
order |ess than revocation.

Appel I ant' s docunents were revoked under the authority of 46
U S.C 239b which states that action may be taken to revoke the
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seaman' s docunents of "(1) any person who . . . had been convicted
in a court of record of a violation of the narcotic drug | aws
of the United States . . . or any State . . ." Section 239a states

that for the purposes of Section 239b, "narcotic drug shall

. . include mari huana as defined by Section 102(15) of such Act [21
U S C 802(15)]." Thus for the purposes of Section 239b, the term
"narcotic drug law' is limted by the federal definition

of "narcotic drug" as found in 21 U S.C. 802(15). This necessarily
nmeans, that where Section 239b authorizes revocati on of docunents
for a conviction under the "narcotic drug |aw' of any State, that
section incorporates the state narcotic drug law only to the extent
that the State's definition of narcotic drug falls within the
federal definition of narcotic drug.

The Admi nistrative Law Judge's opinion was that 46 CFR
137.03-10 mandated that introduction of a State court conviction
under its narcotic drug | aw established a violation under Section
239b, and that the burden shifted to the Appellant to go forward
wi th evidence to disprove the conviction. However, 137.03-10 (a)
states in part that action nmay be taken "[A]fter proof of a
narcotics conviction by a court of record as required by Title 46,
U S. Code, Section 239b . . ." It follows fromthe prior
di scussion that in order to establish a violation under 137.03-10
(a) it is necessary not only to prove the state court conviction,
but also to prove that the substance upon which the State charge is
based falls within the Federal definition of "narcotic drug”. This
sanme reasoning also applies to 46 CFR 137.20-110, which states
that a "judgnent of conviction for a narcotic drug law violation .

by a State court of record is conclusive in proceedi ngs under
Title 46, U S. Code, section 239b;" this necessarily neans that
such conviction is conclusive only after it is shown that the State
offense falls within the federally defined "narcotic drug | aw'

In the instant case the Appellant was found to be carrying
certain seeds which were determ ned to be mari huana seeds. This
gave rise to a conviction for possession of marihuana under TEXAS
PENAL CODE ANN. (1964) Art. 725b (13) which states:

Section 1. The follow ng words and phrases, as used
inthis Act shall have the foll ow ng neani ngs, unless the
cont ext otherw se requires:

(13) The term "Cannabis" as used in this Act shall
include all parts of the plant Cannabis sativa L.,

whet her growi ng or not, the seeds thereof, the resin
extracted fromany part of such plant and every conpound,
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manuf acture, salt, derivative, m xture, or preparation of
such plant, its seeds or resin; but shall not include the
nonresi nous oil obtained fromsuch seed, nor the mature
stal ks of such plant, nor any product or manufacture of
such stal ks, except the resin extracted therefromand any
conpound, manufacture, salt, derivative, m xture, or
preparation of such resin. The term "Cannabi s" shal

i nclude those varieties of Cannabis known as Mari huana,
Hashi sh, and Hasheesh."

The federal definition of marihuana for the purposes of Section
239b is found in 21 U S. C 802 (15) which states:

"(15) The term "mari huana" neans all parts of the
pl ant Cannabis sativa L., whether growi ng or not; the

seeds thereof the resin extracted fromany part of such
pl ant; and every conpound, nmanufacture, salt, derivative,
m xture, or preparation of such plants, its seeds or
resin. Such term does not include the mature stal ks of
such plant, fiber produced from such stalks, oil or cake
made fromthe seeds of such plant, any ot her conpound,
manuf acture, salt, derivative, m xture, or preparation of
such mature stal ks (except the resin extracted

therefrom, fiber oil, or cake, or the sterilized seed

of such plant which is incapable of germ nation.

(Enmphasi s added) .
Thus the Texas definition of narcotic drug includes any seeds of
mar i huana, whether or not they are capable of germ nation, while
the federal definition of narcotic drug only includes mari huana
seeds capabl e of germ nation.

Y

The Admi ni strative Law Judge viewed the Appellant's argunent,
that the governnment had to prove that the seeds found on his person
were capable of germnation, as an attenpt to go behind the State
court conviction. The purpose of 46 CFR 137.20-110 in making the
State court conviction conclusive is to prevent relitigation of the
guestion of guilt of the drug offense, and this is what precluded
goi ng behind the conviction. However, here Appellant is not
attacking the State court conviction; he is arguing that even
t hough he was guilty under the State |law, the governnment did not
prove that the offense upon which the conviction was based fell
wi thin Section 239b. In order to prove a violation under 46 U. S. C
239b (b) (1), the governnent nust prove initially only that
Appel l ant was convicted of a violation of the narcotic drug |aw of
the State. However, when the Appellant raises a reasonable
guestion as to whether the substance upon which the State charge

file://l/hgsms-lawdb/users/K nowledgeM anagementD...S%208& %20R%201980%20-%202279/1984%20-%20RUI Z.htm (4 of 6) [02/10/2011 9:26:12 AM]



Appea No. 1984 - Edmond RUIZ v. US - 7 August, 1973.

and conviction were predicated falls within the anbit of the
federal definition of "narcotic drug", and thus within the coverage
of Section 239b, he nust be given the opportunity to prove that he
falls within the exception clainmed. It should be nmade cl ear that
the burden is on the Appellant to prove that he falls within the
exception. See Smth v. United States, 269 F. 2d 217 (C A D.C.

1959), cert. denied, 80 S.Ct. 130. Since Appellant was

deni ed the opportunity to establish an exenption within the federal
statute defining mari huana, the case will be remanded to the

Admi nistrative Law Judge with directions to reopen the record for
further proceedings.

ORDER
The order of the Admi nistrative Law Judge dated at Gal veston,
Texas, on 1 August 1972, is vacated and the record remanded for
proceedi ngs consistent with this opinion.
C. R BENDER
Admral, U S. Coast CGuard
Commandant

Signed at Washington, D.C., this 7th day of August 1973.

| NDEX

Nar coti cs

Def ense, Federal definition of narcotics not satisfied
Def ense, mari huana seeds not capable of germ nation
Definition of under Federal statute controlling
Definition of, State, not controlling

Narcotics Statute
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Convi ction concl usive only when Federal definition of
narcotic drug satisfied
Burden on Appellant to prove inapplicability of state
definition of narcotic
Burden of proof
Nar cotics, proof of inapplicability of, on Appellant
Mar i huana
Federal definition of controlling
Sterilized seeds of
Wbrds and phrases
Nar coti c drug
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