Appeal No. 1974 - William VALS V. US - 5 July, 1973.

IN THE MATTER OF LI CENSE NO. 372834 MERCHANT MARI NER S DOCUMENT NO
Z- 280651 AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: WIIiam VALS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1974
WIIliam VALS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 May 1972, an Adm nistrative Law Judge of the
United States Coast Guard at New York, New York, suspended
Appel l ant's seaman's docunents for six nonths on 12 nonths
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as Master on board MV F.
L. HAYES under authority of the docunent and |icense above
descri bed, fromat or about 2350, 20 March 1972, to at or about
0310, 21 March 1972, Appellant allowed hinself to be relieved as
pilot of the vessel by a person, one Francis A Burn, Jr., not
properly |licensed for that responsibility thus contributing to the
subsequent groundi ng of the vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of guilty to the charge and
speci fication.

The I nvestigating Oficer introduced no evidence.
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I n defense, Appellant stated that the relieving officer had a
third mate's |icense and a stipul ati on was nade by counsel and the
| nvestigating Oficer that this person had a sufficient nunber of
trips to quality to sit for an additional pilot's endorsenent for
certain waters.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved by plea. The Admnistrative Law
Judge then entered an order suspending all docunents issued to
Appel l ant for a period of six nonths on 12 nonths' probation.

The entire decision was served on 11 May 1972. Appeal was
timely filed.

FI NDI NGS OF FACT

On 20 and 21 March 1972, Appellant was serving as Master of
MV F. L. HAYES and acting under authority of his |Iicense and
docunent. At about 2350 on 20 March Appellant permtted one
Francis A Burn, Jr. to assune the watch as the sole |icensed
of ficer on watch and Burn so acted until about 0310 on 21 March
1972.

F. L. HAYES was at the tine in question a coastw se, seagoi ng
steam vessel, not sailing on register and not on the high seas, and
t hus subject to the pilotage requirenents of 46 U S.C. 364.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the suspension ordered
IS too severe under the circunstances of the case.

APPEARANCE: McHugh, Heckman, Smith and Leonard, by Richard E.
Meyer, Esquire.

OPI NI ON
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Al t hough the specification upon which this case was heard was
t he end product of effort by the Investigating O ficer, the
Adm ni strative Law Judge, and Appellant's counsel, it is inartfully
drawn. One mght believe, for exanple, that the all eged groundi ng,
since it is described as "subsequent”, took place after 0310 on 21
March 1972 at which tinme the condition of navigation wthout a
qualified pilot had allegedly ceased, with a resultant query as to
the rel ati onship between the grounding and the permtting of an
unqualified pilot to "relieve" from2350 to 0310. A statenent by
Appel | ant' s counsel goes sone way to clear this up, in that he
decl ares that the groundi ng took place while the unqualified person

was i n charge and while Appellant was bel ow, asleep; i.e.,
presumably at or shortly before 0310.

In the sane way we | earn that the grounding occurred near
Bartlett Reef, Long Island Sound. W also are so inforned that the
unqual i fied person held a third mate's |icense with sone pil otage
endorsed thereon but that he had no endorsenent for the area in
whi ch the groundi ng took place, although the relationship between
t he grounding and the [ack of qualification is still not spelled
out .

It seens nevertheless that we can infer fromthe plea of
guilty that F. L. HAYES was at the tine a "coastw se seagoi ng steam
vessel ," that it was not on the high seas, that it was not on
register, and that it was not under the direction and control of a
duly licensed pilot in violation of 46 U S.C. 364. W nay al so
infer fromthe plea that there was in fact a causal relationship
between the lack of a pilot's endorsenent and the groundi ng.
| deal | y, perhaps, there should have been two specifications
separately litigable, one of permtting the vessel to be navigated
ot her than under the direction and control of a properly |icensed
pilot (an offense whether or not there was a groundi ng) and one
al l eging causality of the grounding (since even a licensed pil ot
may ground through sone error other than that of failure to have an
endor senent ) .

It can be seen also that the allegation of permtting one's
own relief by an unqualified person is inartful but this too is
cured by attributing the fault to Appellant as Master for all ow ng
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relief as a pilot and by the plea.

The guilty plea permts both the inference of allow ng a
violation of 46 U S.C. 364 and the causality of that violation to
the grounding, but in light of Appellant's statenent at the hearing
| amfar fromcertain as to the causality of the groundi ng.

Looking to Appellant's single conplaint, that the order is too
severe, | cannot agree with Appellant that the treatnent accorded
to the mate by way of order in a different hearing denonstrates
that a period of twelve nonths' probation is unfair because the

mat e was not given probation at all. Not only is a conparison with
what a different Adm nistrative Law Judge did in anot her case
normal ly irrelevant, it is, as expressed here, unfathomable. If

t he probation were elimnated here, and nothing el se done, the
order would be a fully effective suspension of six nonths.
Appel l ant certainly does not nean this. The alternative is
elimnation of the six nonth suspension on twelve nonths'
probation, or, in other words, no order at all. There is no way of
attenpting a parity with the order given to the mate of the vessel.

In urging that the probation period be reduced to a | esser
period than twel ve nonths Appellant argues that it is unfair for a
Master of a tanker to be on probation for so | ong because he is so
easily nmade the responsible victimof a subordinate's error. At
the sane tine he argues that a prior offense found proved in 1971
shoul d be di sregarded because it was of a different nature fromthe
of fense found here.

| note here that the earlier offense was of a nature not
uni que to tankers but of especial inportance aboard tankers.
Appel l ant was found at fault not for the error of a subordinate but
carrying a lighted cigarette on a weat her deck while | oading
conbusti ble cargo. In the instant case what was found proved
agai nst Appellant was not a vicarious fault either but an act of
his owmn - the use of an unqualified person as pilot in violation of
| aw. However, in so noting, | nust also note that the "subsequent"
grounding of F. L. HAYES is not adequately tied to Appellant in
such a way as to render his offense, not "nerely technical" as the
Adm ni strative Law Judge characterized it, but aggravated by the
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foreseeabl e and avoi dable fault of another. The |Investigating
Oficer was required by 46 CFR 137920-80(b) to sumari ze the

evi dence upon which the specification was based. He provided no

i nformation as to the grounding. Appellant, however, decl ared that
the third mate had all the experience needed to quality for the
endor senent which he | acked at the tine of grounding, and had in
fact |ater obtained that endorsenent. The thrust of this was, in
effect, a denial of causality between placing the nate on watch and
gr oundi ng.

| need not speculate as to whether a different result m ght
have been reached had the question of a relationship between the
absence of an endorsenent on the mate's |icense and the groundi ng
been separately considered. As said above, ideally the matters
shoul d have been separately alleged and, in view of Appellant's
announced reliance upon his nate's experience, despite his guilty
plea the matters shoul d have been separately consi dered.

CONCLUSI ON

| conclude that the findings nust be nodified to fit this
opi nion and that, since the groundi ng nust have wei ghed upon the
framng of the order, the order should properly be nodified.

ORDER

The findings of the Adm nistrative Law Judge nmade at New York,
on 1 May 1972, are MODIFIED to reflect that Appellant permtted F.
L. HAYES to be navigated w thout being under the direction and
control of a duly licensed pilot, as required by |aw. The order
entered is MODIFIED to provide for a suspension of four nonths on
ei ght nonths' probation, and as nodified the order is AFFI RVED.

T. R SARGENT
Vice Admral, United State Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 5th day of July 1973.
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*xx*x*x  END OF DECI SION NO. 1974 ****=*
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