Appea No. 1969 - Norman S. RIDDOCK v. US - 21 June, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-519959-D1
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Norman S. Rl DDOCK

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1969
Nor man S. RI DDOCK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 27 April 1972, an Adm nistarative Law Judge of
the United States Coast Guard at New York, New York suspended
Appel l ant's seaman's docunents for six nonths outright plus six
nont hs on 18 nont hs' probation upon finding himguilty of
m sconduct. The specification found proved all eges that while
serving as a Chief Cook on board the SS PI NE TREE STATE under
authority of the docunent above captioned, on or about 28 Novenber
1971, Appellant, while said vessel was at sea, wongfully
assaul ted a crewrenber, Pablo Rosario, by holding a knife and
telling himthat he would stick it in his stomach.

At the hearing Appellant elected to act as his own counsel and
entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence certified
extracts fron the voyage records of the SS PI NE TREE STATE.
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I n defense, Appellant offered no evidence.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and third specification had been proved. He then served a witten
order on Appellant suspending all docunents, issued to Appell ant,
for a period of six nonths outright plus six nonths on 18 nont hs'
pr obati on.

The entire decision was served on 3 May 1972. Appeal was
tinely filed on 26 May 1972. No brief in support of appeal was
subm tted.

FI NDI NGS OF FACT

On 28 Novenber 1971, Appellant was serving as a Chief Cook on
board the SS PI NE TREE STATE and acting under authority of his
docunent while the ship was at sea. Because of the disposition to
be nmade in this case no other findings of fact are nade.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Because of the disposition of this case
the specific allegations of the appeal need not be el aborat ed.

APPEARANCE: Legal A d Society of New York, New York, by Felice K
Shea, Esg.

OPI NI ON

In his letter of appeal, Appellant raises two questions for
consideration. The first is the hearing should be reopened to
al l ow Appellant to be represented by an attorney since he was
pl aced at a grave di sadvantage w thout the services of a | awer at
the hearing.He admts that he waived his right to counsel at the
initial hearing, but maintains that such a wai ver was not know ngly
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made. Such an assertion is without nerit. the record clearlu
established that Appellant was advised of his right to counsel by
the I nvestigating Oficer prior to the hearing and again at the
hearing by the Adm nistrative Law Judge. After being carefully
advi sed of his rights, Appellant chose to proceed w thout an
attorney; it would be difficult to make out a cl earer waiver.

The second issue raised by Appellant has nore nerit,
especially, in view of the discontinuous nature of the hearing held
in this case. the first hearing convened on 17 February 1972;
hhowever, it appeared that there was sone question as to whether or
not the Appellant, who was not present, had been adequately advi sed

of the date. the hearing was, therefore, adjourned untill March
23. Additional sessions were held on the 23rd and 24th of March
with the Appellant in attendance. Then, on 21 April, Appell ant

failed to appear, so the Judge nmade findings and cl osed the
hearing. The next day, Appellant appeared at the office of the
Judge seeking to have the hearing reopened since he had nmade a
m stake as to the tine of the April 21 hearing. This excuse was
accepted and the hearing was reconvened on April 24 wth all
parties present.

At the reconvened session on 24 April, Appellant was infornmed
by the Judge that the governnent had rested on the previous session
and that Appellant had been found guilty of the third specification
all eging the assault on 28 Novenber 1971. At this point, Appellant
attenpted to make a statenent in defense of the charge (R-40 and
41). The statenent was confusing and it was unclear as to which
of the incidents Appellant was referring. after the Judge had
attenpted to clarify the situation, Appellant sought to have a
witten statenent entered on the record. Apparently this statenent
had been nmade by hinself, but it had not been sworn to. In any
event, the Investigating Oficer objected to introduction of the
statenent and the judge sustained the objection wthout a reason or
wi t hout inform ng Appellant of the proper procedure for nmeking such
a statenment. The matter was then dropped w thout further
reference, save a nention by the Judge that he had sustained the
objection of the Investigating Oficer (R 50). The hearing was
then adjourned to all ow Appellant an opportunity to serve subpeonas
upon two al |l eged w t nesses.
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When t he hearing opened again on April 27, Appellant did not
appear. The Judge then reinstated findings he had made on the 21st
and again closed the hearing. In his letter, Appellant asserts
t hat he appeared the following day (April 28) to nake excuses and
to ask an opportunity to submt matters in his defense. No nention
is made of this request by the Adm nistrative Law Judge in his
oppoi ni on or el sewhere. The fact that the hearing was not reopened
woul d not be disturbing, since Appellant had adequate notice that
it could proceed without himin absentia, were it not for the
failure of the Admnistrative Law Judge to accept for the record
the witten statenent offered by Appellant.

Al t hough the Judge correctly pointed out to Appellant that his
unsworn statenent would not have sufficient weight by itself to
overcone the prinma facie case previously established against him
it should have been accepted for what it was worth. The
regul ations at 46 CFR 137.20-95 (a) provide for the adm ssion of
all relevant material wthout strict adherence to the rul es of
evi dence. Appellant was not allowed the opportunity to submt such
mat eri al which could have been considered in mtigation, if for
nothing else. At |east, the Judge should have all owed Appellant to
swear to the statenent or to take the stand for an unsworn
statenment. The fact that Appellant failed to appear at the session
held on the 27th of April does not detract fromthe failure of the
Adm ni strative Law Judge to accept Appellant's statenent, since
Appel | ant may under st andably have felt confused and frustrated by
his inability to place matters on the record in his defense. He
had no attorney to represent himand should not, therefore, be held
to as strict a standard as those who are so represented.

CONCLUSI ON

In order to allow Appellant to offer such material as he nmay
have, either in defense of the charge or in mtigation, the order
of the Adm nistration Law Judge is vacated and the record is
remanded with instructions to reopen the hearing and admt for the
record any statenments or other evidence Appellant may offer.

ORDER

The order of the Adm nisstrarive Law Judge dated at New York,
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New York, on 27 April 1972, is VACATED. The record is remanded for
proceedi ngs consistent with this opinion.

C. R BENDER
Admiral, U S. Coast Guard
Conmmandant

Si gned at Washington, D. C., this 21st day of June 1973.
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