Appea No. 1930 - Julio CRUZ v. US - 22 May, 1977.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-733602-D1 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Julio CRUZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1930
Julio CRUZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 9 July 1971, an Adm nistrative Law Judge of the
United States Coast Guard at New York, New York, suspended
Appel l ant' s seaman's docunents for twelve nonths outright upon
finding himguilty of m sconduct. The specifications found proved
all ege that while serving as Second Cook and Baker on board the SS
SANTA CLARA under authority of the docunent above captioned, on or
about 17 Cctober 1970, while the vessel was in the port of
Buenavent ura, Col unbi a, Appell ant

(1) did wongfully strike the Chief Steward in the face; and

(2) did wongfully attack the Chief Steward with a knife,
causing himbodily harmand injury.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and each
speci fication.
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The I nvestigating Oficer introduced in evidence the testinony
of six nmenbers of the vessel's crew and various docunentary
evi dence.

I n defense, Appellant offered in evidence his own testinony,
that of the fornmer Second Cook and Baker of the vessel, and various
docunent ary evi dence.

After the hearing, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and
specifications had been proved. He entered an order suspending all
docunents issued to Appellant for a period of twelve nonths
outright.

The entire decision was served on 20 July 1971. Appeal was
tinmely filed on 28 July 1971.

FI NDI NGS OF FACT
On 17 October 1970, Appellant was serving as Second Cook and
Baker on board the SS SANTA CLARA and acting under authority of his
docunent while the ship was in the port of Buenaventura, Col onbi a.

In the early afternoon, he went ashore, wth the Chief Cook's
perm ssion, to purchase sone coffee for his personal use. Wile
ashore he had several drinks of an al coholic nature.

At approximately 1630, the Chief Steward found himin the
galley in an apparently intoxicated condition. The Chief Steward
i nformed Appellant that the latter was in no condition to perform
his duties and ordered himto his room \Wen Appellant refused to
comply with this order, the Chief Steward sought the assistance of
the Chief Oficer. As the Chief Steward and the Chief Oficer
escorted Appellant to his room Appellant struck the Cheif Steward
in the face. The Appellant was subsequently left in his room and
ordered to remain there.

At approximately 1700, Appellant returned to the galley. As
the Chief Steward stepped fromthe passenger's dining roominto the
service pantry, Appellant attacked himw th a knife, inflicting
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flesh wounds to the Chief Steward's chest, |left arm and one finger
of his left hand. Appellant pursued the Chief Steward into the
passenger's di ning room where he was apprehended and di sar ned

t hrough the efforts of the Oficers' nessman and a passenger. The
Chi ef Steward was subsequently treated by a physician, who applied
four sutures to the chest wound and three to the cut on his arm

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that

(1) the Chief Steward provoked Appellant to strike him
t hrough the use of profane |anguage; and

(2) the Investigating Oficer failed to sustain his burden of
proof with respect to the second specification.

APPEARANCE: Rol ni ck, Tabak, Ezratty, and Huttner, New York, New
Yor k

OPI NI ON

Appel l ant attenpts to excul pate hinself fromresponsibility
for striking the Chief Steward by neans of an allegation to the
effect that he struck the Chief Steward only after the latter had
directed a profane epithet at him Actually, the findings of the
Adm ni strative Law Judge indicate that Appellant, rather than the
Chief Steward, was guilty of the use of profanity. Nevertheless,
it has | ong been held that verbal provocation does not excuse a
battery. Thus, Appellant's first basis for appeal is totally
W t hout nerit.

Appel l ant' s second ground for appeal anounts nerely to an
assertion of his own factual allegations. He, in effect, pleads

for a hearing de novo and a substitution of his allegation

for the findings of the Adm nistrative Law Judge. This would go
far beyond the scope of appellate review in these proceedings. It
IS noted that the Adm nistrative Law Judge was neticul ous in the
exercise of his responsibilities in this case. There is
absolutely no basis for a finding that he abused his discretion
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relation to the credibility of witnesses and the assignnent of
wei ght to the various itens of evidence.

Appel | ant objects nost strenuously to the Adm nistrative Law
Judge' s acceptance of the testinony of the Chief Steward in |ight
of the latter's | ess than candid responses to questions as to his
prior Coast Guard and crimnal record. However, it is clearly
within the Adm nistrative Law Judge's discretion to accept sone
parts of a witness' testinony, while rejecting others. See e.g.

Commandant ' s Deci si on 1405 (POWELL) citing Elwert v. United

States, 231 F. 2d 928 (9th Cr. 1956). It is also noted that the
testimony of the Chief Steward was, in all relevant respects,
corroborated by the testinony of other w tnesses.

Appel l ant' s second ground for appeal is also based strongly
upon his assertion that there is no testinony on the record as to
any w tness having actually seen the knife in Appellant's hand but
the Chief Steward. Rather there was testinony that Appellant cane
at the Chief Steward wth his right hand, that the knife was in his
hand as he withdrew it and that the Chief Steward suffered injuries
to his chest, armand finger. Thus, Appellant, in effect,
chal l enges the Adm nistrative Law Judge's findi ngs as bei ng based
upon circunstantial evidence. However, that such evidence may form
a proper basis for finding the charge of m sconduct proved is
clear. See e.g. Commandant's Appeal Decision 1561 (CONKLIN).

In short, the findings of the Adm nistrative Law Judge are based
upon substantial evidence of a reliable and probative nature and
wi Il not be disturbed on appeal.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 9 July 1971, is AFFI RVED.

C. R BENDER
Admral U S. Coast @uard
Conmandant
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Si gned at Washington, D.C., this 22nd day of My 197 .
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Credibility of, crimnal conviction, effect of
**x** END OF DECI SION NO. 1930 ****=*
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