Appea No. 1780 - Lawrence A. MURRAINE v. US - 18 July, 1969.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT Z-1167068
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Lawence A. MJRRAI NE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1780
Lawr ence A. MJRRAI NE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30-1,

By order dated 23 July 1968, an Exam ner of the United States
Coast Guard at New York, N. Y., suspended Appellant's seaman's
docunents for six nonths upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as AB
seaman on board SS AFRI CAN LI GHTNI NG under authority of the
docunent above capti oned, Appellant:

(1) on 19 January 1968, failed to performduties because of
I ntoxi cation, at Freemantle, Australi a;

(2) on 29 January 1968, failed to performduties at
Mel bour ne, Australi a;

(3) on 31 January 1968, absented hinself fromthe vessel, and
his duty, w thout authority, at Mel bourne;
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(4) on 31 January 1968, failed to join the vessel at
Mel bour ne;

(5 on 12 March 1968, at Boston, Mass., assaulted a
crewnenber, one Enery Hoskey, with a knife;

(6) on 12 March 1968, at Boston, assaulted Enery Hoskey with
a fire axe; and

(7) on 12 March 1968, at Boston, wongfully had in his
possessi on a sw tchbl ade knife.

In addition, a specification found proved all eged t hat
Appel | ant, serving as Ab seaman aboard SS FAIRI SLE, failed to join
t he vessel at Saigon, RVN, on 24 Decenber 1966.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of not guilty to the charge and
specifications, except that he entered pleas of quilty to the
specifications identified as second, third, and fourth above, and
to the specification alleging the failure to join FAI R SLE.

The I nvestigating Oficer introduced in evidence the testinony
of seven w tnesses, voyage records of AFRI CAN LI GHTI NG and sone
exhi bits of real evidence.

I n defense, Appellant offered in evidence his own testinony
and one exhibit of real evidence.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and four
speci fications had been proved by plea, the other specifications
bei ng proved by the evidence. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nont hs.

The entire decision was served on 17 February 1969. Appeal
was tinely filed on 24 February 1969. Al though Appellant had until
22 May 1969 to add to his original notice of appeal, he has not
done so.
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FI NDI NGS OF FACT

On all dates in question Appellant was serving as all eged and
found proved and perforned or failed to performthe acts all eged
and found proved in the specification set forth above.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the order is too severe.

APPEARANCE: Appel |l ant, pro se.

OPI NI ON

To ascertain the propriety of the Examner's order it is not
necessary to |l ook at the nunber of acts of m sconduct involved here
but only at the two nost serious, the two assaults w th dangerous
weapons,

It is clear fromthe record that only the intervention of
third persons prevented serious, possibly even fatal, injury to the
victimof the tw assaults,

It is evident that the Exam ner consulted the Table of Average
Orders at 46 CFR 137. 20-165, because he refers to "Assault with a
danger ous weapon (no injury)" as carrying a "scale" suspension of

six nmonths. It may be noted here that this offense appears in
"Goup E" with the qualification, "(tinme between offenses not to
have a ny bearing when considering whether man is a repeater)."” On

a repeated offense of this type, the Tabl e suggests revocati on.

The | anguage of this section of the regul ati ons does not nean
t hat separate hearings nust be involved before the man can be
considered a repeater. It allows that even if both offenses are
heard at the sane tinme and found proved at the sane tine, the
second of fense nakes the nan a "repeater."”

A construction of the section that would require separate
hearing to constitute repetition would allow a person to nake sixty
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assaults w th dangerous weapons on one two nonth voyage wth
relative inpunity, while, if there were tine for a hearing on the
first such assault It, revocation would be appropriate if the next
of fense occurred five years later. This was not intended and
cannot be read into the section.

An order of revocation would have been sustainable in this
case. It is obvious, therefore, that the six nonth suspension
ordered by the Exam ner can be considered | enient.

ORDER

The order of the Exam ner dated at New York, N. Y., on 23 July
1968, is AFFI RMVED.

P. EE TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Signed at Washington, D. C, this 18 day of JUL 1969.
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