Appea No. 1687 - Robert A. BAKER v. US - 19 March, 1968.

I N THE MATTER OF LI CENSE NO 342627
MERCHANT MARI NER S DOCUMENT NO. Z-1071626
AND ALL OTHER SEANMAN S DOCUNVENTS
| ssued to: Robert A BAKER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1687

Robert A. BAKER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 21 Decenber 1966, an Exam ner of the United
States Coast Guard at Long Beach, California, suspended Appellant's
| icense for 12 nonths outright plus 6 nonths on 18 nont hs'
probation upon finding himguilty of m sconduct. At the sane tine
t he Exam ner suspended Appellant's Merchant Mariner Docunent for 12
nont hs. The specifications found proved all ege that while serving
as firts assistant engi neer on board the United States SS HANS
| SBRANDTSEN under authority of the docunent and |icense above
descri bed, on or about 20, 21, 22, and 23 Novenber 1966 Appel |l ant
wongfully failed to stand watches while the vessel was in a
foreign port, and that on 22 Novenber 1966 at a foreign port
Appel | ant di sobeyed an order of the Master, by going ashore.

At the hearing, Appellant failed to appear. The Exam ner
entered a plea of not guilty to the charge and each specification.
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The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and certain voyage records of HANS | SBRANDTSEN.

Since the proceeding was held in absentia, no defense was
of fered.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of 12 nonths outright,
plus an additional 6 nonths on 18 nonths' probation with respect to
Appel lant's |icense only.

The entire decision was served on 27 Decenber 1966. Appeal
was tinely filed on 3 January 1967.

Appel l ant's notice of appeal contained also a petition to
reopen, asking for a sixty day period after recei pt of transcript
for filing a brief. By 8 February 1967, Appellant had cast his
petition to reopen in the formcalled for by 46 CFR 137.25-10, and
again asked for a sixty day period in which to file a brief after
determ nati on had been nmade as to his petition to reopen.

On 7 April 1967 Appellant was advised that since the petition
to reopen and the appeal had been sinultaneously filed they would
be considered together. The requested sixty day period for filing
a brief was granted to conmmence fromthe date of receipt of the 7
April letter. No brief has ever been filed.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as first
assi stant engi neer on board the United States SS HANS | SBRANDTSEN
and acting under authority of his |license and docunents while the
ship was at Cki nawa on 20, 21, 22, and 23 Novenber 1966, Appell ant
wongfully failed to stand assi gned watches. On 22 Novenber 1966,
he had di sobeyed a direct order of the Master not to go ashore,
after the Master had taken his shore | eave pass away from him

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. The Original notice of appeal states the follow ng
"grounds":

"1. Jurisdiction was not properly established
2. The decision is contrary to | aw.
3. The order is excessive."

These grounds have not been made nore specific despite the
requested and extended opportunities to file briefs on appeal.

The petition to reopen sinply states that Appellant did not
under st and advice given to himthat a request for change of venue
shoul d be nade to the Exam ner and that he did not understand that
t he hearing would proceed in his absence at the date and tine set
I f he did not appear. An affidavit in support of the petition
recites matters intended as mtigation. O the service of charges,
the affidavit states: "It was ny inpression that he (the
| nvestigating Oficer) informed nme that ny presence woul d not be
requi red and that the Hearing Exam ner would transfer the case. |
now realize that he nmust have said | had to be there to nake the
application.”

APPEARANCE: Pressman & Scribner of New York City, by
Ned R Phillips, Esquire of Counsel

OPI NI ON

The "grounds for appeal” submtted here nake no pretence to
specificity.

Wiile it is asserted that "Jurisdiction was not properly
established,” the fact is that the charges and specifications
contain proper allegations of jurisdiction and the evidence of
record adequately supports them | there is sone |latent defect, |
have not received it, and Appellant has certainly not invited ny
attention to it.

The naked assertion that "The decision is contrary to law' is
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not inpressive. Contractual obligations inposed by |aw and a duty
| nposed to obey a shipnaster were alleged to have been viol ated and
there is substantial evidence to support the allegations. |If
Appel l ant has in mnd any other supervening |law to which the

Exam ner's decision is contrary, he has not nentioned it.

An order may be "excessive" and its quality nmay be nade the
basis for appeal, but an appellant has sone duty to indicate why it
I s excessive. It happens, incidentally, that the order will be
di scussed bel ow, but not because of Appellant's allegation.

Since there has been no specification of fault or error, the
appeal here is found to be entirely wthout nerit.

To turn to the petition to reopen, it is seen immediately that
it offers no newly discovered evidence. Everything recited in
Appel lant's affidavit occurred before the hearing was held and
practically all of what he asserts to be the truth was singularly
wi thin his own know edge and not known to anyone else. For this
reason al one, the petition too is insufficient. However, it is not
| nappropriate to note that while Appellant (if the petitionis to
be considered as a clenency plea) declares that he was absent from
the ship for the entire tinme during which he was frantically trying
to obtain news of his ailing wife, there is evidence in the record
both fromthe chief engineer, who saw Appell ant ashore on one date
and wonder ed whet her he would stand his watch, and fromthe Mster,
who saw Appel |l ant on board with a "hangover” on 22 Novenber (ri ght
in the mddle of the entire period in question) on which occasion
he took Appellant's | eave pass fromhimand ordered himto stay
aboard, which contradicts his claim Even if Appellant had
testified to his distraught condition at hearing it is unlikely
t hat the Exam ner woul d have been inpressed, especially in view of
the fact when he was "l ogged" for his offenses, and had an
opportunity to explain his donestic worries to the Master, he chose
to make no reply. An officer with the problens urged by Appell ant
in his affidavit would al nost certainly have di scussed themw th
his Chief and the Master too even before he found hinself "forced"
to commt offenses. It is incredible that he woul d have offered no
reply when given the opportunity to explain the offenses for which
he was being | ogged. The post-hearing affidavit is not influential
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as an i nducenent to considering clenency.
1]

|f the petition to reopen were to have been consi dered
seriously, it would have to be for the reason that it persuades one
to believe that Appellant really thought that he did not have to
appear for hearing to obtain a change of venue. The weakness of
Appellant's affidavit as a credi ble statenent of facts under oath
has been nentioned.

Agai nst Appellant's claimof "m sunderstanding” is the sworn
testinony of the Investigating Oficer given in open hearing that
t here had been di scussion of change of venue at the tine of service
of charges, but that the Investigating Oficer had enphasized that
he had two wi tnesses at hand, the Master and the Chief Engi neer of
HANS | SBRANDTSEN, whose presence would be lost if the hearing did
not begin at Long Beach, and that Appellant had recogni zed the
conplications of the situation. This is so inherently plausible
that it would require nore than an affidavit of the character of
that offered by Appellant to raised a serious question of honest
"'m sunder st andi ng".

The question of the order of the Exam ner nust be consi dered.
Unnentioned in any of Appellant's appellate docunents is the fact
that at the tine of the acts of m sconduct proved in this case
Appel | ant was already on a probation period of twelve nonths,
ordered in August 1966. The suspension earlier ordered had been
for six nonths. Thus, the Examner in the instant case had
I nvoked, as he necessarily had to, the six nonths earlier ordered.
Si nce Appel |l ant had successfully weathered only four nonths of his
twel ve nont hs' probation, ordered after proof of serious m sconduct
whil e serving as a |licensed engi neer, before his violations here,
the order in this case could be considered | enient rather than
excessi ve.

\Y

The Exam ner's order is still however subject to scrutiny. It
Is quoted in full:

"That your License No. 342627 and Merchant Mariner's
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Docunent Z-1071626 and all other valid |licenses or
docunents issued to you by the Coast Guard or any
predecessor authority, now held by you, are hereby
suspended outright. This suspension is effective

I mredi ately on the service upon you of this order. This
suspension shall remain in effect until twelve (12)
nonths after the date on which you have surrendered your
| i cense and nerchant mariner's docunent to the nearest
Coast CGuard office.

"Your |icense No. 342627 is further suspended for an
additional six (6) nonths, which additional suspension
shall not be effective provided no charge under R S.
4450 as anmended (46 USC 239) is proved agai nst you for
acts commtted during the foregoing period of outright
suspension or for acts commtted within eighteen (18)
nonths fromthe date of term nation of the said foregoing
outright suspension. |If this probation is violated, the
order for which probation was granted shall becone
effective with respect to all nmerchant mariner's
docunents, certificates and |icenses here invol ved, and
al so any nerchant mariner's docunent, certificate or

| i cense acquired by you during the period of probation at
such tine as designated by any Coast CGuard Exam ner
finding the violation and nay be added to or forma part
of any additional order which is entered by such

Exam ner."

This order raises a nost unusual problem

It has | ong been recogni zed that when negligence or
prof essi onal inconpetence is involved an order may properly suspend
a |license and not a Merchant Mariner's Docunent, or a grade of
| icense and not a | ower grade of license. It has just as |ong been
recogni zed that m sconduct which is "generally" m sconduct and not
m sconduct only because it is defined as such for, say, "a naster,
mate, pilot, or engineer," gives rise to an order affecting all
docunents issued to a seanan.

The theory behind this viewis sinple. |If a common act of
m sconduct calls for suspension of a docunent, it calls as well for
suspension of a license held by the person because such an act
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commtted in future while serving under authority of the |license
woul d probably be a nore serious offense. On the other hand, an
act of common m sconduct commtted by a licensed officer, such as
in this case, should call for suspension of the docunent as well as
of the |icense because a person serving in an unlicensed capacity
may be nore easily tenpted into commtting such an act when not
serving on his |icense.

The Exam ner's order in this case was intended to treat
Appellant's license nore harshly than his Merchant Mariner's
Docunment. Whiile both are suspended for one year, there is an added
suspensi on on probation attached to the |icense which does not
appertain, on first sight, to the docunent.

| f the Exam ner had specified that the probation for the
| i cense suspension could be violated only by acts commtted while
Appel | ant was serving under authority of his license (and not in an
unl i censed capacity) the distinction attenpted by the Exam ner
m ght have been achieved even if it would not have been approved.
But the order as framed very definitely provides that even though
the license is on probation for eighteen nonths and the Merchant
Mariner's Docunent is not on probation for that period, the wording
of the order is not as to acts commtted while Appellant m ght be
serving under authority of his license but goes to any "charge
under R S. 4450 as anended (46 U S. C. 239) is proved agai nst you
for act commtted . “wthin the period of probation.

The distinction intended by the Exam ner fails. If the
Appel | ant shoul d be found to have commtted acts of m sconduct
under R S. 4450 during the period of probation while serving in a
| i censed capacity all docunents would be subject to the suspension
order. In the sane way, if Appellant should be found to have
commtted acts of m sconduct under R S. 4450 during the period of
probation while serving in an unlicensed capacity, all docunents,

I ncluding the |license, would be subject to the suspension order.

Thus, the Exam ner's order here adds up to a suspension plus
suspensi on or probation of all docunents as if he had not attenpted
to make a distinction between his order as to the license and his
order as to the docunent.

To avoid orders such as this attenpt, the rule will be
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observed that an order for m sconduct will apply equally to all
docunents held by the person charged and in the sane terns.

Cbvi ous exception to the general rule is again pointed out when the
act becones m sconduct only when commtted by a person holding a

| icense by virtue of a statute or a traditional obligation inposed
by the custons of the sea; when, as here, the acts found proved
woul d be m sconduct no matter who commtted them the general rule
applies.

CONCLUSI ON
The petition to reopen the hearing nust be deni ed.

The grounds submitted for changing the Exam ner's findings are
wi t hout nmerit.

The Exam ner's order nust be nodified to nake it equally
applicable to Appellant's license and Merchant Mariner's Docunent.

ORDER
The petition to reopen is DEN ED.

The findings of the Exam ner entered at Long Beach,
California, on 21 Decenber 1966, are AFFI RVED.

The Order of the Examner is MODI FIED so as to provide for a
suspension of all seaman's |licenses and docunents issued to
Appel | ant by the Coast Guard for one year, and, as MO FIED, is
AFFI RVED.

P. E. Trinble
Vice Admral, United States Coast Guard
Acting Commandant

Si gned at Washington, D.C., this 19th day of March 1968.

| NDEX
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Exam ner's orders
apply to all docunents in m sconduct cases

G ounds for appeal
specificity

Jurisdiction
properly alleged

M sconduct
orders apply to all docunents

Petition to reopen
new y di scovered evidence required

*xx**x  END OF DECI SION NO. 1687 ****=*
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