Appea No. 1678 - John D. Van Tedaar v. US - 29 January, 1968.

IN THE MATTER OF LI CENSE NO. 322376 MERCHANT MARI NER S DOCUMENT AND
ALL OTHER SEAMAN S DOCUMENTS NO. Z-420476- D1
| ssued to: John D. Van Tesl aar

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1678
John D. Van Tesl aar

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 3 March 1967, an Exam ner of the United States
Coast Guard at New York, N. Y., suspended Appellant's seaman's
docunents for two nonths on twel ve nonths' probation upon finding
himguilty of m sconduct. The specifications found proved all ege
that while serving as a third assistant engi neer on board the
United States SS PONCE under authority of the docunent and |icense
above descri bed, on or about 7 January 1966, Appellant assaulted
and battered, and used abusive | anguage to, the Chief Engi neer of
t he vessel, at Houston, Texas.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of two wtnesses and a deposition of a third w tness
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I n defense, Appellant offered in evidence several docunents,
phot ogr aph, and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and two
specifications had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of two
nont hs on twel ve nonths' probation.

The entire decision was served on 3 March, 1967. Appeal was
timely on 10 April 1967, and perfected on 21 June 1967. |In
addition to his counsel's brief, Appellant personally submtted
material for consideration on 22 August 1967.

FI NDI NGS OF FACT

On 7 January 1966, Appellant was serving as a third assistant
engi neer on board the United States SS PONCE and acting under
authority of his license and docunent while the ship was in the
port of Houston, Texas.

On that date, during the course of fighting an engi ne room
fire aboard PONCE, and after Appellant had been ordered fromthe
machi nery spaces, Appell ant shoved the chief engineer and call ed
him"stupid." |In retaliation, the chief Engi neer damaged
Appel | ant' s eye.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) There was a failure of jurisdiction because the

m sconduct alleged cane within the jurisdiction of the Marine
| nspection Ofice at Houston, Texas, and thus the Third Coast
GQuard District (Marine Inspection Ofice, New York) |acked
aut hority;

(2) An alleged failure to conply with 46 CFR 137.05-10, a
failure to advise Appellant informally of the nature of the
conpl aints against himand to give himan opportunity to
comrent before service of charges, was a jurisdictional
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defi ci ency;

(3) when the Exam ner who opened the hearing | ater
disqualified hinself and withdrew, it was error for the

substituted Exam ner not to have comrenced de novo;
and

(4) the findings are against the weight of the evidence.

APPEARANCE: Jack Skinner, Esqg., New York Gty

OPI NI ON

One argunent of Appellant is that since the Coast Guard Marine
| nspection Ofice at Houston, Texas, did not take action agai nst
Appel l ant, no action could be taken against himin the Third Coast
GQuard District (in this case, at New York). It so happens that in
this case the Investigating Oficer spread upon the record a
request by the Houston O fice for the New York office to act,
probably because Appellant lived in the New York area and coul d be
nore easily reached there. This request for transfer of action was

made pursuant to 46 CFR 137.05-15(a) Item 3. Although this

regul ation was followed in procedure, it nmust be noted that the
substance of the regulation is descriptive of certain things that
may happen, not a |imtation upon what can happen.

Jurisdiction exists under 46 CFR 137 when the terns of the
aut horizing statutes are net. Geography is not controlling in the
sense that it is in civil or crimnal cases. Thus, in the instant
case, the allegation that Appellant while serving under authority
of his license conmtted an act of m sconduct at Houston, Texas, is
a sufficient allegation of jurisdiction whether the hearing be held
I n Houston, New York, or Seattle.

No question such as distant service appears in this case. The
charges were served in New York by a duly designated |Investigating
of ficer and were heard at New York by a duly designated exam ner.
Jurisdiction cannot be questioned on the grounds that the all eged
of fenses took place el sewhere, or even that they were known to, or
had becone known to, an officer el sewhere which did not prefer
char ges.
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The second jurisdictional question raised was that 46 CFR
137.05-10, which says that an Investigating Oficer will, under
certain conditions, "advise...[a] person informally of the
substance of the conplaint against himand afford himan
opportunity to make such comment as he may desire,” before
preferring charges.

Appel |l ant raised this question before the first Exam ner
hearing the case by asserting that when he appeared before the
| nvestigating Oficer for the first tinme, acconpanied by his
counsel, the charges had al ready been drafted and thus he had been
denied the informal advice and opportunity to comment to which he
was entitled. Appellant, possibly significantly, did not raise
this question until one nonth after the case agai nst himhad been
rested, nore than five nonths after the hearing had begun. Wen
t he Exam ner ruled that evidence upon the question was needed, and
the I nvestigating Oficer announced that the officer who served the
charges was imedi ately available to testify on the matter,
Appel | ant' s counsel declared that he hinself had been a witness to
t he process of service of charges, and that he was reluctant to
proffer hinself as a w tness, although Appellant hinself, present
and avail able, could also testify. The Examner allowed a dilatory
continuation of fifteen days before hearing evidence on the
guestion. Then the Exam ner permtted Appellant and his Counsel to
testify as to the circunstances of service of charges. The
testinony occupi ed sone fifteen pages of the record. The
| nvestigating Oficer did not offer testinony of the officer who
had served the charges.

Utimately the first Exam ner denied the notion to dism ss on
the grounds of lack of jurisdiction for failure to conply with 46
CFR 137.05-10, but only because he had disqualified hinself from
further action. He gave leave to renew the notion. The second
Exam ner denied the notion on the grounds that the conpliance or
non-conpliance with 46 CFR 137.05-10 was not a jurisdictional
guesti on.

Here again is a case where matter in the Federal Regul ations
I s advisory or instructive, not going to substantive questions at
all.
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There are sone intinmations in this record that the show ng of
a charge sheet, unsigned, to the Appellant, constituted "informl"
notice, and that the failure of Appellant to comment constituted a
wai ver. | cannot accept any such narrow construction of these
regul ati ons.

This informal regulation is designed obviously to save tine on
a prelimnary looking into a conplaint. Wen A has been heard to
accuse B, it is not only reasonable but economcal to let B dispute
A's statenent, if he will, before a decision is nade to charge B.
| do not think that when B appears for the first tinme with counsel
there is any prejudice to Bif he is not formally advised that he
is informally advised of the nature of the conplaint. 1In the
context of this case, Appellant's initial appearance with counsel
woul d i ndicate that he was no | onger speaking for hinself anyway,
so that the application of 46 CFR 137.05-10 becones technically
irrelevant. Infornmed and retained Counsel's failure to speak for a
period of five nonths after the hearing had begun woul d be a wai ver
i f there had been fault in the first place, but | hold here that 46
CFR 137.05-10 does not set jurisdictional bounds on the Exam ner.

The first Exam ner should not even have heard the evidence.
The second Exam ner was correct when he found that jurisdiction was
not in question. Wen charges are before an exam ner the question
IS not how or why they got there but whether jurisdiction is
asserted under the statutes.

Appel l ant' s principal point derives fromthe substitution of
exam ners on the record.

The initial Exam ner heard two witnesses and accepted one
deposition in evidence before the Investigating Oficer rested his
case on 15 July 1966. (I nust note here that at R 175, when the
| nvestigating Oficer protested the further |engthy delay of the
hearing the Exam ner m stakenly gave 31 August 1966 as the date on
whi ch the Investigating Oficer's case had been conpleted.) Al nost
five nonths |ater, and before any substantive matter in Appellant's
case had been entered, the Exam ner declared that he was
disqualified fromhearing the case further. The given reason was
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that the Exam ner's brother had retained Appellant's counsel in a
matter "relating to a famly business"” in which the Exam ner had an
Interest. It is not indicated on the record whether the retainer
undertaken by counsel was against or in behalf of the Examner's
personal interests.

If it were the forner it would seemthat if anyone were
disqualified it would be counsel, whose continued participation in
the case in hand m ght not be in the best interests of Appellant.
It is difficult to conceive that counsel, by voluntarily assum ng
a position in an unrel ated proceeding of a different nature, could
oust the Exam ner in this case fromhis authority to act as trier
of facts.

|f, on the other hand, counsel's new interest was favorable to
that of the Exam ner, it is clear that the only resulting prejudice
possi bl e would be in Appellant's favor. But the Investigating
O ficer strenuously objected to the Exam ner's act of
sel f-disqualification. There was, therefore, no good reason for
t he Exam ner not to have conti nued.

Y

When the second Exam ner, who ultimately nade the findings,
entered the case, Appellant's counsel insisted upon trial de

novo, claimng that what had occurred was akin to a mstrial.

The I nvestigating Oficer pointed out that it was his case which
woul d be prejudiced if the Exam ner did not hear his w tnesses
“live", and al so that the many nonths that had el apsed since their
appear ances could have inpaired the recollection of his wtnesses.
He asked that the Exam ner proceed on the record avail abl e.

The Exam ner ruled that he would read the record and proceed.
| may note that Appellant's position was effectively no worse
than if the testinony of all three w tnesses agai nst himhad been
taken by deposition instead of the testinony of only one so taken.

But this factor is not deci sive.

| see no need here to go into the general question of whether
In the ordinary case a substituted exam ner nust proceed de

file://l/hgsms-lawdb/users/K nowl edgeM anagement...0R%201479%20-%201679/1678%20-%20V ANTESLAAR.htm (6 of 9) [02/10/2011 11:07:48 AM]



Appea No. 1678 - John D. Van Tedaar v. US - 29 January, 1968.

novo. confining attention to the circunstances of this case,

it Is seen that when the notion to start again was made the hearing
had dragged through ten neetings over a period of nine nonths.
Again it is pointed out that alnost five nonths had el apsed since
the I nvestigating Oficer had rested and no evidence on the nerits
had been introduced by Appellant. It appears to ne intolerable

t hat Appellant's counsel, precipitating a situation by his own
voluntary act in another matter, could nullify all that had gone
before in this proceeding.

Under the circunstances of this case, it was not error for the
Exam ner to have continued on the existing record.

V

The argunent that the Exami ner's findings are "against the
wei ght of the evidence"” is not appropriate in a proceeding of this
sort. The Exam ner assigns weight to the evidence, and on review
the test is whether the evidence on which he relied was
substanti al .

On the nerits, it may be observed that the Exam ner who nade
the findings very carefully wei ghed the evidence and di sm ssed
three of the original five specifications preferred agai nst
Appellant. As trier of facts he leaned in favor of Appellant. H's
ultimate findi ngs were based upon the unshaken testinony of a
di sinterested w tness who was not even a nenber of the sane
departnent on the ship as the two principals involved. This
evi dence was substantial enough to support a finding that Appellant
had initially and aggressively pushed or shoved his superior
of ficer during a serious energency and had called him"stupid."

Under ot her circunstances, to tell a person he is "stupid"
m ght not warrant a charge | ooking to the suspension of a |icense,
but under the conditions obtaining, coupled wwth the assault and
battery, it cannot be said that the | anguage shoul d have been
di sregarded by the Exam ner.

ORDER

The order of the Exam ner dated at New York, N Y., on 3 March
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1967, i s AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmmandant

Si gned at Washington, D. C., this 29th day of January 1968.

| NDEX
Exam ner
di squalification of, not required
substituted for original exam ner, circunstances justifying
continuation of record over objection
Heari ng
Qe novo, circunstances not requiring a substitution of
exam ner
Jurisdiction
dependent only on terns of statutes
not dependent on place of offense
not inpaired by nere procedural defect
Abusi ve | anguage

circunstances nmay determ ne nature
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Assault (including battery)

pushi ng of shovi ng superior officer
***x*  END OF DECI SION NO. 1678 *****
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