Appeal No. 1634 - SAM RIVERA v. US- 5 June, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-104340-D7 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: SAM Rl VERA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1634
SAM Rl VERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 Septenber 1966, an Exam ner of the United
States Coast CGuard at San Francisco, California revoked Appellant's
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an Abl e Seaman on board
the United States SS AMERI CAN ROBI N under authority of the docunent
above descri bed, on or about 3 May 1964, Appellant assaulted and
battered the Master of the vessel.

Appel lant failed to appear at the hearing, and the Exam ner
entered for hima plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence various
docunents fromthe vessel and the Anerican Consul ates at Mudras and
Cal cutta, I|ndia.

At the end of the hearing, the Exam ner rendered an oral
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decision in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel | ant revoking all docunents issued to him

The entire order was served on 7 Septenber 1966. Appeal was
tinmely filed on 5 Cctober 1966.

FI NDI NGS OF FACT

On 3 May 1964, Appellant was serving as an Abl e Seanman on
board the United States SS AVMERI CAN ROBI N and acting under
authority of his docunent.

Wil e the vessel was | eaving the harbor at Madras, India, wth
a pilot aboard, Appellant appeared on the bridge and struck the
Master with his fists. Appellant then chased the Master off the
bridge, informng himin a belligerent manner that he was going to
beat hi mup. Before he could consummate this threat Appellant was
subdued by the Chief Mate and the Third Mate, and handcuffed to a
rail. The local police were notified and Appel |l ant was soon
thereafter renoved fromthe vessel.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant be given a rehearing so he
can present his side of the case, and that the order of revocation
IS too severe.

APPEARANCE: L. C Gy, Esquire, of San Francisco, California

OPI NI ON

The | ogbook entries and the reports of the American Consul ates
at Madras and Cal cutta were properly introduced at the hearing and
constituted reliable and probative evidence proving the m sconduct
al | eged.

The I nvestigating Oficer made a thorough show ng to the
effect that Appellant had been properly infornmed of the tinme and
date of hearing. Nevertheless, Appellant now requests the hearing
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be reopened so that he can present his version of the incident in
Madras harbor. A petition to reopen a hearing will be granted only
on the grounds of newly discovered evidence. There nust be a
showi ng that this evidence was not known, or could not have been
known by the use of due diligence on the part of the petitioner, at
the tinme of the hearing, and that such evidence woul d probably
produce a nore favorable result to the petitioner. 46 CGI
$137.25-5. No such showing of this type has been nade.
Consequently the petition to reopen Appellant's hearing nust be
deni ed.

It is difficult to be synpathetic towards Appellant's plea for
a |l ess severe action. The Appellant's act of m sconduct is of a
nost serious nature - - one that directly endangered the |ives of
everyone aboard. Commtting a violent and unprovoked assault upon
the Master of the ship while he is on the bridge of his vessel in
the pilot waters of a foreign country is a nost dangerous act.
Further, it is noted that Appellant has a | ong record of previous
m sconduct going back to 1945. For these reasons the Exam ner's
order of revocation nust be approved.

ORDER

The order of the Exam ner dated at San Francisco, California

on 1 Septenber 1966, is AFFI RVED.
W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 5th day of June 1967.

| NDEX
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