Appea No. 1588 - Edgar Ingram v. US - 2 November, 1966.

I N THE MATTER OF LI CENSE NO. 270478 NMERCHANT MARI NER S DOCUMENT NO.
Z-1138047 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Edgar |ngram

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1588
Edgar | ngram

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 June 1966, an Exam ner of the United States
Coast CGuard at Dul uth, M nnesota, suspended Appellant's seanman's
docunents for three nonths outright plus nine nonths on ei ghteen
nont hs' probation upon finding himguilty of m sconduct. This
specification found proved all eges that while serving as a Third
assi stant engi neer on board the United States SS CLI FFORD F. HOCOD
under authority of the docunent and |icense above described, on or
about 29 Septenber 1965, Appellant wongfully assaulted and
battered, with a piece of pipe, a nenber of the crew, one Ral ph
Gates, causing injury.

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating O ficer introduced in evidence the testinony
of several w tnesses.
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I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner than entered an order suspending all
docunents issued to Appellant for a period of three nonths outright
pl us ni ne nonths on ei ghteen nont hs' probation.

The entire decision was served on 15 July 1966. Appeal was
tinmely filed on 1 August 1966.

FI NDI NGS OF FACT

On 29 Septenber 19663, Appellant was serving as a Third
assi stant engi neer on board the United States SS CLI FFORD F. HOOD
and acting under authority of his license and docunent while the
ship was in a port of the United States, presunably Dul uth,
M nnesot a.

(Fromthis point on, | quote verbatimthe Exam ner's
“Findings of Fact," 3 through 9.)

"3. On 29 Septenber 1965, shortly before m dnight, and while
t he person charged was serving on the eight to twelve watch,
Ral ph Gates, a Fireman, enployed aboard said vessel and
assigned to the twelve to four watch, entered the engine room
in a drunken condition at a tinme that the person charged was
conversing with the Second Assistant Engi neer, who was al so
assigned to the said twelve to four watch.

"4, M. CGates, a contentious person when drinking, who talked
in a loud voice and pointed his finger, interfered wth the
conversation by shouting above the noise of the vessel's
generator and pointing at the person charged, and was told by
t he person charged "Go away Gates. Don't bother ne." and was
then escorted out of the engine roomand into the boiler room
by the Second Assi stant Engi neer.

"5, M. CGates again cane out of the boiler roomand into the
engi ne room and the Second Assistant Engi neer again escorted
himinto the boiler room told himhe was not on watch and
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ordered himto get his clothes changed and get ready for the
wat ch.

"6. M. Gates again returned to the engine roomand was told
by the person charged he was on a "rain check” neaning his
enpl oynent was term nable, and M. Gates then told the person
charged to get out of his way, he was a no good
son-of-a-bitch, that he was no good and "never will be", and
was agai n escorted out of the engine roomby both the person
charged and the Second Assi stant Engi neer. The person charged
t hen hooked the door between the boiler roomand engi ne room
to prevent M. Gates from again returning.

"7. M. Gates again returned to the engine roomby a
circuitous route and both he and the person charged commenced
to shout at each other and M. Gates threatened to take the
person charged out on the dock and break his head. He called
t he person charged a nunber of "filthy" nanmes, and the person
charged pleaded with himin words substantially, "Gates, for
Christ's sake, go on and |l eave ne alone". "I want to wash up
and get out of here," and the person charged attenpted to wal k
away fromM. Gates. M. (Gates again told the person charged
to cone out on the dock and he proceeded toward the person
charged with both of his fist doubled. The person charged,

al though he had an opportunity to escape, (I could have turned
around and run, run aft, and up through the fantail but I

still hadn't changed cl othes") picked up a piece of pipe and
told M. Gates, "If you don't get away fromne, |I'll hit you
with this piece of pipe". M. Gates continued to cone toward

t he person charged, and the person charged struck him an
unknown nunber of tinmes with the pipe, at |east tw ce, causing
M. Gates' arnms to becone |acerated, one of which |acerations
required two stitches to close the wound. M. Gates left the
room and t he person charged began to wash hinself preparatory
to | eaving the engi ne room

"8. M. (Gates again returned to the engi ne roomand the
person charged said "Gates, go on get out of here so | can
wash up and get away fromthis place". But, M. Gtes
approached the person charged and tried to drip blood on him
or bl ood dripped because of the fact that M. Gates' fist was
doubl ed. The person charged did not want to get bl ood upon
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hi m and he picked up a longer pipe and "I acted |ike | was
going to hit himin the groin, and | said", "Gates, you cone
at ne again and |'mgoing to pass you right through the

m ddl e" and M. Gates kept dodgi ng and apparently made several
| unges at the person charged but was forced back and received
no further injuries as M. Becker, a coal passer, cane by,

I ntervened on the side of M. Gates, and the series of

I nci dents were ended.

"9. The person charged has a prior unblem shed record. There
I's no evidence he engaged in prior fights. There is no

I ndi cati on he ever used a weapon previously or that he is a
man of unusual trucul ence, except as appears fromthe

ci rcunst ances of the assault herein. There is no evidence of
character traits or personality disorders to indicate he is
possessed of such a vicious character that permtting himto
sail under his |licenses and docunents would be clearly a
threat to the safety of life at sea.”

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that Appellant acted in legitimte
sel f - def ense.

APPEARANCE: Janes J. Courtney & Sons, Duluth, M nnesota, by
Janes J. Courtney Jr., Esquire, at the hearing, and
Nor man W Bouchard, MEBA representative, on appeal.

OPI NI ON

The Exam ner found the charge proved on 16 Novenber 1965, and
found on 30 June 1966 that Appellant had struck his alleged victim
“an unknown nunber of tinmes with the pipe, at |east twice". The
evi dence on this point, the nunber of blows struck was conflicting.
The victimhinself testified first to a certain nunber of blows (in
excess of two) and then shortly thereafter al nost doubl ed the
nunber. Appellant testified to two blows only.
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The Exam ner's caution on 30 June 1966 indicates a tendency to
pl ace nore credence in Appellant's version of "two blows" than in
the victims "seven or nore". To be consistent with the Exam ner's
| at er appraisal of the evidence, | aminclined also to accept two
bl ows as the truth.

The Exam ner noted that when Gates, after the earlier
di sturbances, advanced upon Appellant with clenched fists,
Appel | ant had an escape route out of the engine room This fact is
irrelevant to a proper construction of the doctrine of "retreat" in
the face of assault. Appellant not only had a right to be where he
was; he had a duty to remain there. He was a licensed officer on
duty in an engine room wth an obligation not to |leave it except
Wi th proper authority or under a necessity.

So long as he had the neans available to repel the assault,
there was no necessity for himto do anything el se.

The only question then woul d be whether the force used was
greater than that reasonably to be used under the circunstances.

Appel l ant did no nore than use the neans avail able to repel
the attack made upon him Actually, he did not even cause his
"victim' to desist, because the "victinml' canme back once nore to
resunme his aggressive actions, and it was only when Appell ant nade
a final threat of greater harmfroma | arger weapon that the entire
epi sode was concl uded.

CONCLUSI ON

It 1s concluded that Appellant acted in legitimte
sel f-defense, and that the charge of assault and battery was
unf ounded.

ORDER

The order of the Exam ner at Duluth, M nnesota on 30 June
1966, is VACATED, and the charges DI SM SSED.
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P. E£ TRI MBLE
Vice Admral, U S. Coast Guard
Acting Commandant

Si gned at Washington, D. C., this 2nd day of Novenber 1966.

| NDEX

Sel f Defense
Duty to retreat not found
Escape route's availability does not require retreat
WAt ch
Wat ch-standers duty to retreat from assault
**x**  END OF DECI SION NO. 1588 *****
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