Appeal No. 1583 - SAMUAL K. GAMACHE v. US - 7 September, 1966.

IN THE MATTERS OF LI CENSE NO. 325879
| ssued to: Sanuel K. GAMACHE Z-964485

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1583

IN THE MATTERS OF LI CENSE NO. 325879
| ssued to: Samuel K. GAMACHE Z- 964485

DECI SI ON OF THE COMVANDANT

UNI TED STATES CQOAST GUARD

1583

| ssued to: Samuel K. GAMACHE

Z- 964485

and

LI CENSE NO. 336427
| ssued to: Elnore F. MAXWELL
Bk- 97532

file://l/hgsms-lawdb/users/K nowledgeM anagement...& %620R%201479%20-%201679/1583%20-%20GAMACHE.htm (1 of 7) [02/10/2011 11:01:08 AM]



Appeal No. 1583 - SAMUAL K. GAMACHE v. US - 7 September, 1966.

These appeal s have been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 Decenber 1965, an Exam ner of the Unite
States Coast Guard at Portland, M ne, suspended Appel | ant
Gamache's license for one nonth outright plus two nonths on nine
nont hs' probation upon finding himguilty of negligence. The
specification found proved alleges that while serving as pilot on
board the United States SS LOU SI ANA BRI MSTONE under authority of
the |icense above described, on or about 7 August 1965, Appell ant
Gamache operated the vessel at i mpbderate speed in fog, thereby
contributing to a collision wiwth SS CANTERBURY LEADER

By order of 2 Decenber 1965, at the sane place, the Exam ner
suspended Appellant Maxwell's |icense for two nonths on nine
nont hs' probation upon finding himguilty of negligence. The
specification found proved all eges that while serving as naster
aboard the LOU SI ANA BRI MSTONE under authority of his |license, on
or about 7 August 1965, Appellant Maxwell permtted the vessel to
be operated at i moderate speed in fog, thereby contributing to a
col l'ision with CANTERBURY LEADER.

At the hearing, Appellants were represented by professional
counsel. Appellants entered pleas of not guilty to the charges and
speci fications.

The I nvestigating Oficer introduced in evidence the testinony
of both Appellants and certain Ship's records.

I n defense, Appellants offered in evidence statenents of other
per sonnel enpl oyed aboard the LOU SI ANA BRI MSTONE.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charges and specifications had been
proved. The Exam ner then served witten orders on Appellants
suspending their |icenses as descri bed above.

The deci sions were served on 6 Decenber 1965. Appeals were
tinmely filed on 24 Decenber 1965, and were perfected on 24 January
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1966.

FI NDI NGS OF FACT

On 7 August 1965, Appellants GAMACHE and MAXVELL were serving
as pilot and master respectively on board the United States
LOUI SI ANA BRI MSTONE and acting under authority of their |icenses.

LOUl SI ANA BRI MSTONE is a tank vessel of 13, 118 gross tons,
612 feet in length, steamdriven, with a single screw

On 7 August 1965, the vessel was bound from Bucksport, Maine,
to Linden, New Jersey. At 1724 that day, when the vessel,
proceedi ng south in Wst Penobscot Bay, had just passed the
entrance to Rockl and Harbor, fog was encountered. The naster cane
to the bridge. He and the pilot remained there throughout. A
| ookout was posted forward, speed was reduced to 8.5 knots,
"“stand- by" was ordered, |icensed engineers stood by the throttle
and the tel egraph and fog signals were started. Radar was in
sati sfactory operation.

At 1748, buoy TBI was abeamto port, one quarter mle distant,
but could not be seen because of the reduced visibility. At this
time nothing could be seen beyond the bow of the vessel. Two Bush
Channel was entered wth the vessel stemmng a current of 1.5 to 2
knots. A vessel, believed correctly to be CANTERBURY LEADER, was
detected by radar at a distance of about 7.5 mles, approaching the
ot her end of Two Bush Channel .

At 1753, LOUI SI ANA BRI MSTONE cane | eft from 240° to 235° for
an i ntended starboard to starboard passing. Shortly thereafter
course was changed to 230° to allow nore room Radar ranges and
beari ngs were taken on CANTERBURY LEADER. Its speed was roughly
conputed to be about 8.5 knots and its relative bearing was noted
to have increased to the right.

At 1812 a fog signal was first heard from CANTERBURY LEADER,
t hen about 20° on the starboard bow, distant about 2 mles. The
engi ne was stopped. At 1814, when the concl usion was reached that
the relative bearing of CANTERBURY LEADER had i ncreased two degrees
to the right, half speed of about 8.5 was resuned. At 1816, it was
not ed t hat CANTERBURY LEADER S bearing was not changing. The
engi ne was again stopped. At this tine visibility fromthe
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wheel house was limted to half the distance to the bow.

At 1819, the radar indicated that CANTERBURY LEADER was
crossing the channel. Enmergency full astern was ordered and
executed. A backing signal was heard fromthe other vessel, and
LOUl SI ANA BRI MSTONE then signaled in kind. At 1821, LQOU SI ANA
BRI MSTONE' S bow struck the port side of CANTERBURY LEADER and
penetrated it. LOU SI ANA BRI MSTONE had way on at the tinme of
| npact. CANTERBURY LEADER never could be seen fromthe bridge of
LOUI SI ANA BRI MSTONE.

BASES OF APPEAL

These appeal s have been taken fromthe order inposed by the
Examiner. It is contended that the only evidence is that the
vessel was at conplete stop at the tinme of inpact. The Exam ner's
finding was therefore not based upon any affirmative evi dence and
must be set aside.

APPEARANCE: Chaffee, McCall, Phillips, Burke, Toler & Hopkins,
of New Oleans, L., by Donald A Lindquist, Esquire

OPI NI ON

These cases have one unusual aspect in that, while two
officers, the pilot and the nmaster of the sane vessel involved in
a collision, were heard in joinder, both were called as w tnesses
by the Investigating Oficer. This was done pursuant to a
stipul ation between that officer and counsel for both Appellants.
The terns of the stipulation were not spread on the record. Thus,
there was no agreenent before the Exam ner that, for exanple, he

woul d consi der the evidence of each party only against the other
party and not agai nst hinself.

After the two parties testified, the Investigating Oficer did
not conclude his case by resting; but counsel for Appellants
| mredi ately proceeded to offer in evidence the statenents of absent
W tnesses. This was al so, apparently, pursuant to an
off-the-record stipulation. These statenents were nmarked as
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exhibits continuously with those earlier offered by the
| nvestigating Oficer; no distinction was nmade as to the party who
submtted the exhibits in evidence.

After this was done, the Investigating Oficer and counsel
rested sinultaneously and submtted the entire record to the
Exam ner for deci sion.

Upon t hese appeals, then, | consider the entire record as
submtted to the Exam ner.

It has been urged as the ground for appeal that the only
evidence in the record as to the novenent of LOU SI ANA BRI MSTONE at
the tinme of collision was that it was dead water, or possibly even
maki ng sternway, and that no finding to the contrary could be nade
by the Exam ner.

The first question to be resolved on appeal is whether there
Is sufficient evidence in the record to justify the Exam ner's
finding that there was forward novenent of LOU SI ANA BRI MSTONE at
t he nonent of i npact.

The Exam ner nmade a specific finding that LOU SI ANA BRI MSTONE
had headway at the tinme of collision. |If this were so, the

prima facie case was established.

Despite the opinions of the Appellants, there is no vivid and
conpel ling piece of evidence that LOU SI ANA BRI MSTONE was naki ng
headway at the time of collision. 1In fact, this piece of evidence
Is cited by counsel on appeal.

The chief officer of LOU SI ANA BRI MSTONE, in Exhibit 8 of the
record, stated, " At the tine of the collision we appeared to be
stenmng the current.” A vessel which is underway cannot appear to
be "stemmng a current” unless it is making headway through water.

It is inescapable then that if this officer's testinony is
bel i eved, LOU SI ANA BRI MSTONE was maki ng headway t hrough the water
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at the nonent of inpact and had been, prima facie,
proceedi ng at i nmmoderate speed in fog.

|V

One further matter nmay be nentioned as conclusive. The
Exam ner nmade findi ngs, which are not disputed, that persons in the
pi | ot - house of LOU SI ANA BRI MSTONE coul d see only about one half
the distance to the bow of the vessel and never did see the vessel

Wi th which they collided. Such conditions also, prim
facie, show i mbderate speed in fog.

V

Nothing in this record requires the Exam ner to hold that the

prima facie case of i mmobderate speed was rebutted.
Vi

Wiile it is not of real nonent in the decision of this case,
it may be noted that there were two facts found by the Exam ner,
based upon the testinony of Appellants, which serve as indication
that radar information may not al ways be properly construed or
utilized. It was noted that sone tine after 1753 Appel | ant
observed that the vessel's bearing had noved to the right. Wile
this raw i nformati on appears to have had no direct bearing on the
collision it is not amss to point out that the observing vessel
had cone |eft, which automatically brought the rel ative bearing of
the other to the right. Such observations, analyzed, can create a
sense of security not justified.

Further, the observation was nmade that the rel ative bearing of
t he ot her vessel increased between 1812 and 1814. This was
apparently persuasive enough to encourage Appellants to resune what
was al ready an i mbderate speed. But the observed increase in
bearing was of only two degrees. Two mnutes |ater, however, no
further change was observed. Needless to say, at what nust have
been the cl ose range of the other vessel at 1814, a two mnute
change of two degrees was scarcely enough to rely on in electing to
resunme speed.

ORDER
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The orders of the Exam ner dated at Portland, Mai ne on 1 and
2 Decenber 1965, are AFFI RVED.

WJ. SMTH
Admral, Unites States Coast Guard
Conmandant

Signed at Washington, D.C., this 7th day of Septenber 1966.

| NDEX
COLLI SI ON

fog, vessel "dead in water"
| mmoder ate speed; prinma facie proof
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