Appea No. 1556 - Kelly Miller v. US - 26 May, 1966.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-510185-D3 AND
ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Kelly MIller

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1556
Kelly MIler

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 10 January 1966, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended
Appel l ant' s seaman's docunents for 3 nonths outright upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as a nessnman on board the United States SS
AUDREY J. LUCKENBACH under authority of the docunent above
described from 19 through 23 Novenber 1965, while the vessel was at
sea, wongfully failed to performhis assigned duties by reason of
| nt oxi cati on.

At the hearing, Appellant did not appear. Proceedings were
hel d i n absenti a.

The I nvestigating Oficer introduced in evidence extracts from
the shipping articles and O ficial Log Book of AUDREY J.
L UCKENBACH.
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At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonth outright.

The entire decision order was served on 26 January 1966.
Notice of appeal was tinely filed on 26 January 1966. At
Appel lant's request, tine for filing a further brief was extended
to 9 May 1966. By that date no brief has been fil ed.

FI NDI NGS OF FACT

From 24 August 1965 to 7 January 1966, Appellant was serving
as a nessman on board the United States SS AUDREY J. LUCKENBACH and
acting under authority of his docunent.

From 19 through 23 Novenber 1965, while the vessel was at
Bangkok, Thail and, Appellant failed to performhis duties because
of i ntoxication.

On 24 Novenber 1965, while the vessel was en route from
Bangkok to Qui Nhon, Vietnam Appellant was "l ogged" by the nmaster
of the vessel for these failures and, in the presence of the
steward, voiced no reply.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner.

In his Notice of Appeal, Appellant urged that the vessel was
in a safe harbor, and not at sea, when the failure to perform
duti es took place, and that the suspension ordered was too severe
in view of the nature of the offense and Appellant's past record.

In a brief filed the sane date, Appellant admts quilt but
urges the sane contentions as in the Notice of Appeal.

APPEARANCES: L. C Gay, Esquire, San Francisco, California, by
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Eric J. Schm dt, Esquire

OPI NI ON

Sone slight confusion entered this case because of an apparent
failure of all parties to read the avail able records.

The specification alleges that the five days of failure to
perform duties occurred when the vessel was at sea. The Notice of
Appeal asserts that the vessel was on the dates in question in a
safe harbor. Appellant's brief asserts further that on the five
days in question according to the deck | og of AUDREY J. JUCKENBACH
for "VOY. ," the vessel was at Saigon. It is noted that the
deck log of the vessel is not in evidence and that Counsel had not
ascertai ned the voyage nunber when citing the deck | og.

These details need not detain us. The Oficial Log Book entry
I n evidence shows in itself that the entry was nmade at 1000 on 25
Novenber 1965, that the vessel was then proceedi ng from Bangkok to
Qui Nhon, and that the five previous days of failure to perform had
occurred in port.

It seens to ne that the only possible inference is that the
failures to perform because of intoxication occurred not at sea, as
the specification alleges, not at Saigon, as Appellant's brief
al | eges, but at Bangkok.

Thi s variance between place of alleged m sconduct and pl ace of
m sconduct proved is not fatal. The character of the act as
m sconduct remai ns the sane and Appel lant was on notice as to the
character of the acts and the dates. Failure to performduties by
reason of intoxication is msconduct whether a vessel is at sea or
in port.

Appel l ant correctly states that an Exam ner's opinion of the
degree of m sconduct could be altered, because intoxication at sea
s usually worse than intoxication when the vessel is in a safe
port.

But in Appellant's case | can find only that the Exam ner's
order is lenient. The Exam ner took notice of conditions in
Sout heast Asia affecting our nerchant shipping. One mght even
specul ate that intoxication in port under such conditions m ght be
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worse than failure to performduties at sea. But no speculation is
I n order here.

The inescapable block to any reduction in the severity of the
Exam ner's order is Appellant's prior record.

I n Decenber 1959, he was given two nont hs' suspension, plus
four nore on a year's probation, at New York, for a battery aboard
AVERI CAN HUNTER

Less than three years later, in Cctober 1962, he was given a
four nonth suspension, plus five nore on ten nonths probation, at
New York, for battery (again), disobedience of orders, and failure
to performduties aboard | NDEPENDENCE.

In March 1963, he was warned in New York for failure to join
MORMACCAPE (al t hough he was apparently on probation at the tine.)

| n August 1964, he was warned at New York for failure to join
GREEN VALLEY.

In July 1965, he was warned at San Francisco for failure to
join ALOHA STATE.

In view of Appellant's record, it seens to one that the
Exam ner's order in this case is lenient to the point that
Appellant is lucky to know that in only three nonths he wll be
able to go back to sea.

CONCLUSI ON

| conclude that the findings of the Exam ner nust be anended
to reflect that on the dates alleged in the specification AUDREY J.
LUCKENBACH was in the port of Bangkok.

The order need not be di sturbed.

ORDER

It is ordered that the Findings of the Examner in this case
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be anended to show that the m sconduct found proved took place in
Bangkok, Thail and.

The findings of the Exam ner, as anended, and the order, are
AFFI RVED.

E. J. ROLAND
Admral U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 26th day of My 1966.
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