Appeal No. 1548 - JAMES E. DILLON v. US - 25 April, 1966.

In the Matter of License No. 247575 and all other Licenses
| ssued to: JAMES E. DI LLON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1548
JAVES E. DI LLON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 February 1965, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Appellant's
| i censes for six nonths outright upon finding himaguilty of
negl i gence. The specification found proved all eges that while
serving as Master on board the United States SS GARDEN STATE under
authority of the license above described, on 23 January 1964,

Appel lant failed to navigate the ship at a noderate speed in fog
and restricted visibility, thereby contributing to a collision
bet ween t he GARDEN STATE and the Japanese W ALASKA MARU on the
@Qul f of Mexi co.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

Both parties introduced in evidence the testinony of w tnesses
and docunentary exhibits. Appellant testified that he was
tenporarily relieved of the conn by the chief Mate a few m nutes
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before the collision and that the GARDEN STATE coul d have stopped
in one ship length (455 feet) with the engines going full astern.
Counsel conceded that the average speed of the GARDEN STATE for the
fourteen m nutes proceeding the accident was six knots (R 92).

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved, and entered the above order of suspension.

FI NDI NGS OF FACT

On 23 January 1964, Appellant was serving as Master on board
the United States SS GARDEN STATE and acting under authority of his
| i cense when his ship, after proceedi ng westward out of the marked
channel departing Tanpa, Florida, collided with the Japanese W
ALASKA MARU whi ch, due to fog, was anchored about three mles in a
northwesterly direction fromthe end of the marked channel. This
was nore than a mle to the north of, and slightly to the east of,
the sea buoy which is three mles to the west end of the marked
channel, and in waters governed by the International Rules of the
Road. At 1725, in dense fog which [imted visibility to
approxi mately 150 feet, the bow of the GARDEN STATE penetrated the
port side of the ALASKA MARU at an angl e of about 90 degrees by the
nunber four hatch. There were no injuries on either vessel.

The 475 foot | ong ALASKA MARU, bound for Tanpa, had anchored
at 1030 on the norning of the collision when the distance of
visibility decreased to about 1000 feet. O her ships were anchored
I n the sane general area beyond the marked channel, sone to the
north and sone to the south of the fairway between the sea buoy and
the marked channel. Until the tinme of collision, fog signals were
sounded on the ALASKA MARU by ringing a bell, 9-1/2 inches in
diameter. Thirty or forty seconds before the collision, an attenpt
was nmade to bl ow a warni ng whistle signal.

The GARDEN STATE, 455 feet in length with a draft of 16 feet
5 inches forward and 21 feet 1 inch aft, delayed (due to fog)
getting under way to depart Tanpa until 1100 on 23 January. Her
radar becane inoperative approaching the marked channel and
remained in this condition. wth a pilot at the conn, she
navi gated the channel. The sea was calm w nd was negligible, and
there was a northerly current which necessitated steering three or
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four degrees to the left of the channel course of 265 degrees true.
A bow | ookout was posted and proper fog signals were sounded.

The GARDEN STATE reached the end of the marked channel at
1649, her engines were stopped, and she drifted until the pil ot
| eft on the pilot boat at 1711. By the latter tinme, the ship was
al nost equally distant fromthe end of the channel and the sea
buoy, and about a quarter-mle north of a |ine between these two
poi nts.

As soon as the pilot left, Appellant ordered the speed set at
one-hal f ahead (40 RP.M or 8.9 knots | ess 10% al | owance for slip)
and a change of course to the right to 299 degrees true and gyro in
order to clear the fairway for a vessel astern of the GARDEN STATE
and also to stay well clear of vessels known to be anchored to the
south of the fairway. The density of the fog had increased
consi derably since the GARDEN STATE got under way at 1100. The
Second Mate was on watch on the bridge but Appellant remained in
charge of the navigation. At 1718, Appellant ordered the engine
speed reduced to 30 RP.M (6.7 knots |ess 10% al | owance for slip).
At 1722, Appellant, having been on the bridge since 1100, was
relieved by the Chief Mate in order to allow Appellant to go to the
head.

At 1724, about 1 1/2 mnutes before the collision, the bow
| ookout reported to the bridge, by telephone, that he heard the
ringing of a bell apparently comng fromone point on the port bow.
The Chief Mate ordered the engines stopped. Wen the | ookout nade
the sanme report a few seconds |later, the engines were ordered full
astern and the rudder hard right.

Shortly thereafter, the ALASKA MARU was seen dead ahead at a
di stance of about 150 feet. At 1725 1/2, the bow of the GARDEN
STATE struck the port side of the other ship and, in places,
penetrated the hull to a depth of eight feet. Appellant returned
to the bridge just after the collision occurred.

The GARDEN STATE had travelled 1.4 mles fromthe place where
she started novi ng ahead at about 1711 1/2 to the point of
collision. Since the ship covered this distance in not nore than
14 m nutes, her average speed during this tine was at |east 6.0
knots over the ground.
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Appel lant's prior record consists of an adnonition in 1958 for
negligently permtting a pilot to operate a vessel in excess of a
statutory speed |imt and a probationary suspension in 1959
(affirmed in Appeal No. 1197) for negligently grounding his vessel.

BASES FOR APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

Point I. The findings of fact and concl usi ons of the Exam ner show
that the collision was caused solely by the statutory fault and
gross negligence of the ALASKA MARU in failing to sound effective

fog signals and a warning whistle signal. The faint ringing on a
smal |l bell on the starboard wing of the bridge did not conply wth
the rule requiring the sounding of a bell in the forepart of the

vessel and a gong in the after part.

At nost, Appellant was guilty of an error of judgenent and not
negl i gence as he maneuvered to the north to clear the fairway and
t he vessels anchored to the south. The pilot agreed that this
maneuver was safe under the existing circunstances and conditions.

Appel l ant was free fromfault because collision could not be
avoi ded by the tinme the weak bell signals were heard by the | ookout
1 1/2 mnutes prior to the collision, reported to the bridge, and
the engines put full astern. 1In a simlar case, the anchored
vessel was held solely at fault for not sounding the proper fog

signals. Pearce v. Ad Colony Steanboat Conpany, 98 Fed. 131
(1st Grc. 1899).

Point Il. The Exami ner's opinion that the speed of the GARDEN
STATE over the ground with a northerly current was between 6 and 7
knots rests on inference drawn frominference and is not a
substitute for the probative testinony of Appellant that the speed
at 30 RP.M was 4.2 knots over the ground allowi ng 10%for slip
and an adverse current of 2 knots.

Point 11l. The order should be nodified, particularly since
the original specification did not allege i mobderate speed, counsel
was denied a transcript to prepare proposed findings and
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concl usi ons, Appellant's prudent conduct should not be judged by
hi ndsi ght, and the collision woul d have been avoi ded except for the
gross negligence of the ALASKA MARU.

APPEARANCE: Kirlin, Canpbell and Keating of New York City, by
John F. Gerity, Esquire and Donn Borg, Esquire, of
Counsel
OPI NI ON

Considering all the surrounding circunstances, it is ny
opi nion that Appellant, as Master of the GARDEN STATE, negligently
navi gated his ship at an excessive speed in fog, in violation of 33
U S. Code 1077 (Rule 16 of the International Regul ations for
Preventing Collisions at Sea), during the tine leading up to the
collision and that this failure to navigate at a noderate speed
contributed to this collision. The usual interpretation of
"noderate speed” in fog, as required by Rule 16, is such a speed as
will allow a vessel to stop dead in the water within half the
di stance of visibility or before colliding with another vessel.

Point Il raised on appeal wll be discussed before Points |
and 111.

Poi nt 11

The only facts in dispute are the speed of the GARDEN STATE
and the direction of the current.

The contention that the speed over the ground was 4.2 knots
cannot be accepted in the face of the concession by counsel for
Appel l ant that the average speed for the 1.4 mles approaching the
pl ace of the collision was 6 knots over the ground (R 92). As
I ndi cated in the above findings of fact, this is definitely
established as correct based on the tine and di stance invol ved.
Due to the | ower speeds when starting ahead after drifting and
sl owing down prior to the collision, it necessarily foll ows that
the speed at tines was nore than the 6 knot average.

The fact that the current was flowing in a northerly direction
I s established by the testinony of the pilot that the current had
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a northerly set (deposition, p. 30), the testinony of the Master
that it was necessary to steer to the left of the channel course
(R 49), and the drift of the ship to the north about a
quarter-mle during the 22 mnutes before the pilot left. The

| atter indicates that the rate of the current was about 3/4 of a
knot .

Since the ability to stop in fog is judged in terns of
stopping dead in the water rather than over the ground
(Commandant's Appeal Decision No. 1259), it is to Appellant's
advant age that the set of the current was to the north. Thus, the
average speed of the GARDEN STATE t hrough the water was slightly
over 5 knots whereas it would have been 8 knots through the water
runni ng agai nst a 2-knot adverse current while averaging 6 knots
over the ground.

Poi nt |

Any fault on the part of the ALASKA MARU has no bearing on
whet her or not Appellant is guilty since the basic criterion
applied in these proceedings is negligence rather than contributory
fault. Commandant's Appeal Decisions Nos. 586, 728, 730, 868,
946, 989, 1166, 1349, 1353, 1366, and 1510.

According to 33 U S. Code 1076(c)(iv), the ALASKA MARU was
required as a vessel over 350 feet in length, to sound a bell in
the forepart of the ship and a gong in the after part, each to be
sounded for about 5 seconds at intervals of not nore than a m nute.
A whistle signal nay al so be used as a warning but its use is not
mandat ory. Cbviously, the ringing of a bell on the bridge was
i nadequate in terns of the requirenment of the statute for vessels
anchored in waters governed by the International Regul ations.

On the other hand, Appellant was under the obligation to
proceed, in fog, "at a noderate speed, having careful regard to the
exi sting circunstances and conditions.”" 33 U S. Code 1077.
Neverthel ess, in dense fog which limted visibility to 150 feet,
Appel | ant was navi gating the GARDEN STATE at a speed which, in his
opinion, would require a ship length (455 feet) in which to stop
after engines were going full astern (R 82, 88, 89). This was
three tines the distance of visibility rather than the one-half of
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such di stance whi ch has been defined as the stopping ability
required in order to conply with the "noderate speed" requirenent
of Rule 16.

Al so, the radar was inoperative while the ship was under way,
outside the fairway, in an area where there was a strong
probability of vessels being anchored because of the dense fog.
Appel | ant had been inforned of vessels anchored to the south of the
fairway and the pilot testified that there was no particul ar
anchorage area approaching the marked channel. Under these
ci rcunmstances and conditions, it is my opinion that Appellant
navi gated his vessel at a greater speed than a prudent master woul d
have under the same circunstances. Logically, Appellant should
have proceeded on a westerly course in the fairway to avoid vessels
anchored to the north and south of the fairway, or he should have
noved at bare steerageway to a suitable anchorage area and
anchor ed.

Anal ogously, there is authority that under simlar
ci rcunstances, where a vessel is anchored in fog in a proper place
and i s soundi ng i nadequate fog signals when struck by anot her
vessel which is noving slowy but is unable to stop in the distance
of visibility, both vessels are at fault. The WATUPPA, 283
Fed. 8 (2d G r. 1922); The WALTER FRANKS, 299 Fed. 319 (2d cir.
1924); The SOQUTHWAY, 2 F. 2d 1009 (E.D. N. Y. 1924). In the

Pearce case cited by Appellant, the noving vessel was

proceedi ng cautiously, having just ordered the engi nes ahead after
t hey had been stopped for sone tine; the anchored vessel was in the
channel and not sounding any fog signals. |In the present case, the
| mmoder at e speed of the GARDEN STATE is not excused by the

| nadequate fog signals of the ALASKA MARU.

Point 111

There is no nerit to these contenti ons as bases for
nodi fi cati on of the order.

The specification was changed fromfailure to navigate "with
caution" to "at a noderate speed" in anple tinme to prevent any
possi bl e prejudice to Appellant. The conduct to which the original
specification referred was obvi ous.
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Al t hough no prejudice has been shown by the denial of a
transcript for the preparation of proposed findi ngs and
conclusions, there is no reason to deprive counsel of the use of a
transcript for such purpose when a transcript has been prepared and
Is readily avail abl e.

Appel | ant has not been judged by hindsight but by what he did
and what he reasonabl e shoul d have antici pated under the
ci rcunst ances.

CONCLUSI ON

Al t hough Appell ant was not on the bridge at the nonent of
| npact, he was responsible for the speed of the GARDEN STATE whil e
approaching the place of the casualty. The order inposed is
justified in view of Appellant's prior record of two navi gational
of f enses.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Siana, on
9 February 1965, is AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C., this 25th day of April 1966.

| P/ | NDEX
ANCHORED VESSEL

collision with

excessive speed in fog

fog signals not sounded
properly anchored

signals in fog not sounded
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COLLI SI ON
anchor ed vessel

MODERATE SPEED | N FOG

anchored vessel, collision with
stopping in water

NEGL| GENCE

anchored vessel struck
as criterion rather than fault

SI GNALS
anchored vessel in fog
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