Appea No. 1547 - Andy Del Proposto v. US - 5 April, 1966.

I N THE MATTER OF LI CENSE NO 277004 AND ALL OTHER LI CENSES
| ssued to: Andy Del Proposto

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1547
Andy Del Proposto

Thi s appeal has been taken in accordance wit Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
139. 30- 1.

By order dated 16 Decenber 1964, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
| i cense for six nonths upon finding himguilty of negligence. The
two specifications found proved allege that while serving as Master
on board the United States SS | KE under authority of the |license
above descri bed, on or about 5 Novenber 1962, while navigating on
the Gulf of Suez, the person charged wongfully failed to navigate
the vessel with caution thereby contributing to its grounding in
shoal water near Ras Za'farana Lighthouse; and, on or about 29
Novenber 1962, while in the Red Sea, the person charged wongfully
ordered an i nproper course change thereby contributing to the
grounding and ultimate [ oss of the IKE on a reef off Quoin Island.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
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of 3 crew nenbers and entries fromthe Oficial Logbook.

I n defense, Appellant offered in evidence his own testinony
and various docunents.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and two
specifications had been proved. The Exam ner then entered an order
suspending all valid licenses issued to Appellant, as indicated
above.

FI NDI NGS OF FACT

During Novenber 1962, Appellant was serving as a Master on
board the United States SS IKE, a steamfreighter of 441 1/2 feet
regi stered |l ength and 7209 gross tons. Appellant was acting under
authority of his license while so serving.

On Novenber 1962, the ship, in ballast, was navigating the
Strait of Gubal in the Gulf of Suez on a voyage which was i ntended
to take the vessel through the Suez Canal to Sfax, Tunisia. There
was a fathoneter on board which was not in use because it was not
accurate when the vessel was in a |ight condition and underway.
There was no radar or course recorder on board. The draft of the
vessel was 6' 4'' forward, 14' aft. There was no appreciable
current. The Master went on the bridge shortly after the vessel
| eft the Red Sea. He plotted the various northerly courses to be
navi gated, wote his night order, and left the bridge at
approximately 2325 to retire to his quarters. The weat her was
cl ear and a northwest wnd, comng fromthe port side, was bl ow ng
at about Force 5 (17-21 knots). The course was 339° true, speed 11
knot s.

The ni ght orders were approximately the foll ow ng: pass Ras
Za'farana Light 4 mles off to port; call the Master when abeam of
that |ight so he could nade adjustnents to the course; if the night
officer was in doubt or trouble, he was to call the Master. There
were al so standing night orders which included an order to call the
Master in case of any change in the w nd.

Second Mate Oscar A. WIllians had the 0000 to 0400 watch on 5
Novenber 1962. At approxi mately 0250, when Ras Za'farana |ight was
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abeamto port at an estinated distance of 3 mles, the Second Mate
called the Master to the bridge and the Master adjusted to a new
course, from339° to 343°. He nade the change on the foll ow ng
basis: The ship was approximately 3 mles off the Iight (according
to M. WIlians' statenent to the Master that it was 18 m nutes
fromthe tinme when the light was 4 points on the port bow until it
was abean); and the wind was still on the port side. The new
course was intended to keep the vessel approximately 3 mles away
fromthe west coast of the Gulf of Suez for 17 mles until the next
| i ght was abeamto port. The Master returned to his quarters about
0300 | eaving the Second Mate in charge of the bridge. Shortly
thereafter, the wind shifted to the north and becane stronger.

As the vessel proceeded, the Second Mate could see the | oom of
the next light off the port side. He presuned this indicated that
the ship was on the right course. Wile sitting in a chair, he
tal ked wth the hel nsman and was thus engaged until the ship went
aground at approxi mately 0330.

The first signs that sonething was am ss was when the engi nes
changed their rhythm and the vessel |ost steerageway. She had run
aground without a jar in shoal water near the coast about 8 mles
beyond Ras Za' farana |ight. The course from3 mles abeam of Ras
Za'farana light to the point of grounding is 321° true.

The Master was infornmed of the grounding. Wen he reached the
bri dge, he observed that the wind had increased in velocity to
about Force 8 (34-40 knots), had shifted to the north, and was now
on the starboard side. The standing order to report any shift of
wind to the Master had not been obeyed. The Master observed that
t he conpass readi ng was 337°.

There were no injuries or deaths resulting fromthe groundi ng.
The | KE renai ned grounded for over 11 hours until she floated free,
with the help of the engines, at high tide. Inspection disclosed
that there were no material defects or failures involved. The
vessel then continued to Sfax. Subsequently, the |IKE was invol ved
in a collision with another vessel (with which the present action
has no concern) but a survey indicated the vessel was seaworthy.

In Sfax, the Appellant consulted a doctor about his health.
Medi cati on was prescribed, but the Master was permtted to continue
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on the voyage after the doctor determned that he was fit for duty.

On 29 Novenber 1962, the IKE was in the Red Sea, approaching
Quoin Island Light. Second Mate WIllianms was again on the 0000 to
0400 watch. The vessel, naking about 8 knots, was en route to
Sai gon, Vietnam wth a cargo of phosphate. At 0100, the Master
was called to the bridge. The seas were heavy with a sout heast
wi nd of Force 9-10 (41-55 knots) and visibility was poor. The
Mast er ordered a southeasterly course to head directly for the
| ight on Quoin Island. He intended to change course to 156° true
when the vessel was about 2 mles fromthe small island in order to
pass through the 2-mle wind Abu Ali Channel between Quoin Island
and Zugar | sl and.

| nadvertently, the Master gave an order at 0250 to change
course to 136° instead of 156° when less than 2 mles from Quoin
| sland and its surrounding reefs. The change of course to 136° did
not substantially alter the heading of the ship. Consequently, a
reef off Quoin Island was sighted dead ahead a few m nutes |ater.
The | ookout warned the bridge of the reef and the Master ordered
“"hard |l eft" rudder instead of "hard right." The rudder remai ned
hard I eft for about a mnute until the Master shifted the rudder to
hard right.

At approxi mately 0300, the vessel hit the reef and
subsequently was lost. There were no injuries or loss of life.
The Master and crew were repatriated, and the Master was
hospitalized due to his continuing poor health.

The Master has had a |icense since 1932. He has had a
comendabl e record at sea except for a probationary suspension in
1946 for negligent navigation. He is presently 68 years ol d.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the decision be reversed and the charge
and the two specifications be dismssed. This is based on the
foll ow ng grounds:

As to the first specification, the officer on watch gave no
reason for the grounding even though the Master set a course to
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keep the vessel at least 3 mles fromthe shore. |In addition, the
Captain was not called until after the vessel had gone aground
despite his orders to be called in event of any change in
condi ti ons. Consequently, the governnent failed to prove its case
by substantial evidence.

As to the second specification, the Master has no know edge as
to which course (156° or 136°) he gave to the helmsnman. Due to the
physi cal pain and nental condition resulting fromhis extrene
I 1l ness and nedi cati ons taken, the Master should not be held
responsi ble for his actions. He was too ill to realize the extent
of his illness and have hinself relieved fromduties of Mster.
After his hospitalization, he returned to duty for the sane conpany
and has proven his ability as a skillful navigator. Therefore, he
was not guilty of negligence.

APPEARANCE: McHugh and Leonard, New York, New York by Maurice
F. Beshlian, Esquire

OPI NI ON

Negl i gence is predicated on a want of proper care and whet her
It exists in a particular case nust be determ ned by a
consideration of all the surrounding facts and circunstances. The
criterion in the present case is whether a prudent navigator,
charged with the full responsibility for the safety of his crew,
cargo and ship, would have foll owed the course of conduct pursued
by the Master if the prudent navigator were faced with the sane

situation under simlar circunstances. Commandant's Appeal
Deci sion No. 1200. A Master of a ship nust use the very
reasonabl e neans to avoid dangers in navigation.

The record does not reveal any naterial failure on either 5
Novenber or 29 Novenber. During the events |eading to the Novenber
1962 groundi ng, the Master deci ded upon the courses to be steered
with proper regard for the prevailing situation. These judgnents
were never under attack and it appears fromthe record that the
vessel been navigated on course 343° true, as ordered at 0250, the
shi p woul d not have been in danger. Wen this course change was
made abeam of Ras Za'farana light, it was not unreasonable for the
Master to rely on the word of the Second Mate as to the bearings he
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took (which indicated the ship was 3 mles off the light) although
subsequent events cast doubt on the accuracy of this informtion
and indicate the probability that the ship was nuch closer to the
light than 3 mles. Except for this information fromthe Second
Mate, it would have been definitely inprudent for the Master not to
have stopped the ship and obtai ned an accurate fathoneter reading.

In addition, the standing night order to report any w nd shift
to the Master was not followed. Wen the Master |eft the bridge,
the wind being on the port side had a tendency to push the vessel
away fromthe shore, but when it shifted to the starboard side soon
after the Master left, the tendency was to push it toward the
shore. It was especially inportant to notify the Master of this
change in wind direction because it was acconpani ed by an increase
in velocity and the ship was in a light condition. The failure of
the Second Mate to report this shift of wind was not the fault of
t he Master.

After the Master |eft the bridge about 0300, the Second Mate
stated that, by watching the | oomof the next Iight off the port
bow, he determ ned the vessel was maintaining its position off
shore. There is no evidence that he checked the conpass course at
any tinme prior to the grounding at 0330. On the contrary, the
evi dence indicates that he remained seated in a chair all, or
practically all, of the tinme during this half-hour when the ship
made good a course well to the left of 343° true.

The above conbi nation of factors mght well have been the
cause of the grounding. The fact that the Master was bel ow decks
for 30 mnutes before the grounding, after having taken all
reasonabl e precautions that the vessel would be navigated in a safe
manner, relieves himfromany inputation of negligence.
Accordingly, in the absence of substantial evidence to prove the
first specification, the conclusion that the specification was
proved is reversed and the specification is dism ssed.

However, this is not the case concerning the second groundi ng.
There is substantial evidence that the Master's negligence
contributed to this disaster.

Prior to daylight on 29 Novenber, the Master intentionally
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navi gated the ship on a course which headed her directly toward the
light on Quoin Island. He intended to order a course of 156° when
the vessel was 2 mles away from Quoin Island so that the vessel
woul d travel through the Abu Ali Channel. However, the record

I ndi cates that a course of 136° was ordered in error and that this
was a course change of only a few degrees since the vessel renained
on a course toward the small island and the surroundi ng reefs, one
of which was sighted shortly thereafter. Despite subsequent orders
of change of helm the wong order of 136° was the primary factor
whi ch placed the vessel in danger and led to the grounding. The

| ater shift of the rudder fromhard left to hard right caused the
vessel to proceed in substantially the sanme direction as when the
reef was first sighted, thus precluding any possibility of avoiding
the reef. Obviously, this careless order to change course did not
neet the criterion of conduct required of a prudent navigator.

In addition, even if the Master had ordered 156°, he woul d
have been responsible for seeing that this order was carried out.
He admtted in his testinony that, if any course was repeated by
t he hel msman, he did not hear what it was. The Master shoul d have
required the new course to be repeated by the hel msman bot h when
gi ven and when steady on the new course.

By his quick actions and alertness while in extrems, the
Mast er denonstrated that the nedications and his sickness had not
dulled his mind to his surroundings. |In addition, the doctor at
Sfax had found himfit for duty and, therefore, capable of
continuing on the voyage. Since the Master was conpetent to
continue in command, there is no reason why he shoul d have had
hinself relieved. Consequently, it is concluded that the Mster
was responsi ble for his navigation of the ship and, therefore,
guilty of negligence as alleged. The Master's subsequent good
conduct has no bearing on the events |eading up to the 29 Novenber
gr oundi ng.

CONCLUSI ON

Consi dered al one, the dism ssal of one of the two
specifications would justify a nodification of the order of
suspension fromsix nonths to three nonths. Appellant's illness
wi Il be taken into consideration as a mtigating circunmstance. In
view of these factors as well as the length of time since the
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casualty and the delay in rendering this decision, the suspension
wi Il be reduced to three nonths and pl aces on probation.

ORDER

The order of the Exam ner dated at New York, New York, on 16
Decenber 1964, is nodified to provide for a suspension of three (3)
nont hs which is not to becone effective unless Appellant is found
guilty of an offense commtted within twelve (12) nonths of service
of this decision on Appellant or counsel.

As MODI FI ED, the order is AFFI RVED.

W D. SH ELDS
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C, this 5th day of April 1966.
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