Appea No. 1540 - Albert B. McPherson v. US - 28 January, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-649171-D1 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Albert B. MPherson

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1540
Al bert B. MPher son

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 July 1965, an Exam ner of the United States
Coast Guard at Baltinore, Maryl and revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a nessnan
on board the United States SS MORMACPRI DE under authority of the
docunent above descri bed, Appellant wongfully failed to perform
his duties from26 June through 9 July 1965. The voyage was
conpleted on the latter date at Baltinore.

Appel | ant was present, w thout counsel, when the hearing was
convened on the norning of 12 July; but after a recess prior to
arrai gnnent, Appellant did not return. The hearing was then
conducted in absentia. Entries in the ship's Oficial Logbook,
whi ch were introduced in evidence, established the required prim
facie case with respect to all of the offenses alleged.

As a result of a branch of the law on 12 or 13 July, Appellant
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was arrested. He was hospitalized for nental observation on 13
July and transferred to another hospital a nonth |ater due to his
mental condition. In a letter dated 24 Novenber 1965, the resident
psychiatrist at the first hospital expressed the opinion that
Appel | ant was inconpetent to stand trial and that the act, for

whi ch he had been arrested, was a product of his nental illness.

On appeal, Appellant requests a rehearing because he was
suffering fromnental illness at the tinme of the hearing on 12
July. Appellant states that he has now recovered after
hospitalization for several nonths.

Opi ni on

In view of the proximty of the hearing to the tine when
Appel | ant was hospitalized and found to be suffering from nental
illness, it is ny opinion that Appellant woul d have been nentally
i nconpetent to conduct his defense if he had returned after the
recess. Therefore, the conclusion that the specifications were
proved is set aside and the case will be remanded to give Appell ant
a reasonabl e opportunity to present evidence in his defense.

Al t hough the Exami ner's opinion states that the allegations
were proved by substantial evidence (entries in the Oficial
Logbook), the opinion also states that, by his default in failing
to remain until the end of the hearing, Appellant admtted the
of fenses all eged. The latter statenment was not only superfl uous but

erroneous. See Commandant's Revi ew No. 6.

O der

The order of the Exam ner dated at Baltinore, Maryland, on 14
July 1965, is VACATED. The record is REMANDED with the directions
to reopen the hearing for further proceedi ngs not inconsistent with
this decision. Such proceedings shall be conducted at Houston,
Texas by a different Exam ner unless sone other location is
mutual |y agreeable to the Exam ner and Appellant. The Exam ner
shall then render a decision including an appropriate order.

W D. SH ELDS
Vice Admral, United States Coast CGuard
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Acting Commandant

Si gned at Washington, D. C., this 28th day of January 1966.
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*xx**x  END OF DECI SI ON NO. 1540 ****=*
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