Appea No. 1538 - Kenneth F. Curtin v. US - 30 December, 1965.

IN THE MATTER OF LI CENSE NO. 306528 MERCHANT MARI NER S DOCUMENT NO
Z-49423-D5 AND ALL OTHER SEAMAN DOCUNMENTS
| ssued to: Kenneth F. Curtin

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1538
Kenneth F. Curtin

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 3 May 1965, an Exam ner of the United States
Coast Guard at San Francisco, California suspended Appellant's
seaman docunents for six nonths outright upon finding himguilty of
m sconduct. The offense alleged in six specifications were proved
by evidence that while serving as a Third Assistant Engi neer on the
United States SS BAY STATE under authority of the |icense above
descri bed, Appellant failed, without permssion , to performhis
duties on 21 January, 5 February, 6 February, 8 February and 16
February 1965 while the ship was in various foreign ports; he |eft
the engi ne roomwhile on watch at Pusan, Korea on 26 January 1965;
Appel | ant del ayed the sailing of the vessel from Kaohsiung, Taiwan
on 6 February 1965; and he failed to join the vessel upon her
departure from Naha, Ckinawa on 20 March 1965. (Appellant rejoined
the vessel on 6 April.)

Si nce Appel |l ant was not present at the hearing on 27 April
1965, the hearing was conducted in absentia after the Exam ner
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entered pleas of not guilty on behalf of Appellant.

The I nvestigating Oficer introduced in evidence testinony and
entries in the Oficial Logbook which clearly support the
al l egations in the specifications.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and six
specifications had been proved, and entered the above of
suspensi on.

Appel lant's prior record consists of having failed to join
four different ships.

On appeal, Appellant states that he was not present at the
heari ng because he was neither physically nor nentally capabl e of
defending hinself. Appellant contends that his conduct on the
vessel was due to nental sickness and al cohol, but he is now better
after receiving nedical treatnent; Appellant tried to sign off the
vessel but the Master refused to let himgo; he is guilty of sone
of the offenses alleged but not all of them Appellant requests a
nodi fication of the order to a suspension for two nonths and five
years's probation.

OPI NI ON

Appel l ant' s excuse for not attending the hearing is not
acceptable. He nmade no objection at the tine he was served with the
charge and specifications six days prior to the hearing or at any
subsequent tine before the date of the hearing. On the contrary,
he acknow edged service of the charge and specification sheet,
whi ch included the summons to appear on 27 April for the hearing,
by signing the yell ow copy of the sheet. Therefore, it was proper
to have conducted the hearing in absenti a.

Appel l ant's other contentions are without nerit. There is
convi nci ng evidence that he was guilty of all of the offense
al l eged and he wai ved the opportunity to refute this by failing to
appear at the hearing.

The [ ack of responsibility shown by these offenses is
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particularly serious since Appellant was serving as a |icensed
officer. Undoubtedly, the order of six nonths' suspension is not
excessive and it will not be nodified.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 3 May 1965, is AFFI RVED.

E.J. Rol and
Admral U. S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 30th day of Decenber 1965.
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