Appea No. 1537 - William H. Hogan v. US - 30 December, 1965.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 197069 AND ALL
OTHER SEAMAN DOCUMENTS
| ssued to: WIIliamH Hogan

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1537
WIlliamH Hogan

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal
Regul ati ons137. 30- 1.

By order dated 22 April 1965, an Exam ner of the United States
Coast CGuard at Port Arthur, Texas suspended Appellant's seanan
docunents for twelve nonths outright plus twelve nonths' probation
upon finding himguilty of m sconduct. The three specifications
found proved allege that while serving as Boatswain on board the
United States SS SM TH CONQUEROR under authority of the docunent
above described, on 13 January 1965, at sea, Appellant wongfully
failed to performhis regular duties, wongfully failed to perfom
his regular duties due to intoxication and wongfully had
I ntoxicating liquor in his possession.

At the hearing, Appellant was represented by non-professional
counsel . Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating O ficer introduced in evidence the testinony
of the Master, a certified copy of an entry in the Oficial
Logbook, and a certified copy of extracts fromthe Shipping
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Articles.

I n defense, Appellant admtted that he had a single drink but
denied that he was in his bunk or intoxicated when the Master
entered Appellant's room

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and three
specifications had been proved, and entered the above order of
suspension. This includes a prior suspension of four nonths which
had been placed on probation in July 1964.

The entire decision was served on 24 April but Appellant did
not surrender his docunent until 6 October. No action was taken to
transcribe the hearing record until after the latter date.

FI NDI NGS OF FACT

On 13 January 1965, Appellant was serving as Boatswain on
board the United States SS SM TH CONQUEROR and acti ng under
authority of his docunent while the ship was at sea. H's regular
wor ki ng hours were 0800 to 1200 and 1300 to 1700.

About 1620 on this date, Appellant was asleep in his bunk when
the Master entered the room \When the Master awakened Appel |l ant,
It was apparent that he had been drinking intoxicants to sone
extent. The Master found partly filled bottle of intoxicating |iquor
in the room

Appel lant's prior record consists of an adnonition in 1961 for
di sobedi ance of an order; a suspension on probation in 1964 for
failure to performduties due to intoxication and possession of
I ntoxicating |iquor; four nonths' outright suspension plus four
nont hs' suspensi on on ei ghteen nonths' probation in July 1964 for
di sobedi ence of an order and failure to turn to.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant's testinony at the hearing
represents the truth. Al so, Appellant was not the only occupant of
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the roomand the bottle found by the Master did not belong to
Appel | ant.

It is requested that the order be nodified since this is
Appel lant's trade and he has a famly to support.

OPI NI ON

In effect, Appellant admts the of fenses except the allegation
that his failure to performhis duties was due to intoxication.
The finding that the latter speicification was proved is set aside
and the specification is dism ssed since it constitutes a
mul tiplicious finding that Appellant failed to performhis duties
on 13 January. Qobviously, there were alternative specifications
alleging this offense and only one of them should have been found
proved by the Exam ner.

Havi ng di sm ssed the one specification, it is inmmaterial to
t he proof of the other two specificai ons whether Appellant was in
hi s bunk or intoxicated when the Master entered the room The
Exam ner accepted as true the Master's uncontradi cted testinony
that Appellant was in his roomat 1620 when he shoul d have been
wor ki ng; and Appellant's adm ssion that he had a drink of
I ntoxicating liquor is sufficient to prove the alleged w ongful
possessi on of such |iquor regardl ess of who owned the bottle found
in the room Consequently, it is not material whether or not
Appel | ant had a roommat e.

The extent of Appellant's m sconduct is not clear. He was
supposed to work until 1700 but stopped sonetine before 1620.
Appel  ant m ght have been working until shortly before 1620 or he
m ght have stopped work nuch earlier in the day as a result of
drinking or for sone other reason. The Master indicated that the
Chi ef Mate could shed sone |ight on this but the mate was not
called as a w tness.

Under these circunstances, the outright portion of the
suspension will be nodified to eight nonths to run from 19 May 1965
(when the notice of appeal was filed in which Appellant asked what
to do next) since he was not then advised to surrender his
docunent. The docunent was not surrendered until 9 Cctober, but
Appel | ant has not sailed since the hearing. Although ignorance of
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the requirenents is usually no excuse, Appellant shoul d have been
again inforned of the necissity to deposit his docunent (as in the
Exam ner's order) after he specifically asked for advice as to what
he should do next. The letter to Appellant in reply did not nention
this matter.

ORDER

The order of the Exam ner dated at Port Arthur, Texas, on 22
April 1965, is MODIFIED to provide for an outright suspension of
eight (8) nonths from 19 May 1965 and an additi onal suspension of
six (6) nonths which not to becone effective unless Appellant is
found guilty of an offense commtted wthin six (6) nonths after
conpl etion of the outright suspension.

As MODI FI ED, the order is AFFI RVED.

E.J. Rol and
Admral United States Coast Guard
Conmandant

Signed at Washington, D.C., this 30th day of Decenber 1965.

| NDEX

CHARGES AND SPECI FI CATI ONS
di sm ssal of, duplicative
mltiplicity of

FAI LURE OF PERFORM DUTI ES
of fense of

| NTOXI CATI NG LI QUOR
possessi on on

MODI FI CATI ON OF EXAM NER S ORDER
di sm ssed in part
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ORDER OF EXAM NER
credit for time before surrender
effective date, before surrender
prior probationary suspension included
surrender date not controlling

*rxxx END OF DECI SI ON NO. 1537 *****
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