Appea No. 1529 - William W. Willis, Jr. v. US - 18 November, 1965

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1121404 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: WlliamW WIllis, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1529
WlliamW WIllis, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 25 March 1965, an Exami ner of the United States
Coast Guard at New Ol eans, Louisiana suspended Appellant's seanman
docunents for twelve nonths upon finding himguilty of m sconduct.
the three specifications found proved allege that while serving as
a W per on board the United States SS ARl ZPA under authority of the
docunent above descri bed, on 5 January 1965, Appellant was absent
fromthe vessel without permssion and failed to performhis
duties; on 6 January 1965, he failed to join the vessel; and on 22
January 1965, Appellant assaulted and battered a nenber of the
crew, oiler OBrien. Two other specifications were found not
proved.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The first two specifications were proved by entries in the
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ship's Oficial Logbook; the assault and battery was proved by the
testinony of the victimwhich was taken by deposition. Appellant
did not introduce any evidence pertaining to the three
specifications found proved.

FI NDI NGS OF FACT

On a foreign voyage including the dates of 5 through 22
January 1965, Appellant was serving as a w per on board the United
States SS ARI ZPA and acting under authority of his docunent.

Wiile the ship was at Brenerhaven, Germany on 5 January,
Appel | ant was absent fromthe ship without perm ssion and failed to
performhis regular duties as a w per between 0815 and 1500.

On 6 January, Appellant failed to join his ship upon her
departure from Brenerhaven at 0000. Appellant rejoined the ship at
2300 on 6 January in Rotterdam Netherl ands.

On 22 January at Le Harve, France, Appellant attacked oiler
O Brien with brass knuckles when O Brien refused to | oan noney to
Appel lant. There were no other eyew tnesses present as Appell ant
struck OBrien on the face, knocking himto the deck. Wen O Brien
tried to get up, Appellant knocked hi munconscious. One |ens of
t he eyegl asses O Brien had been wearing was broken.

O Brien was taken to a hospital as soon as possible since he
was seriously injured. H s nose was broken and face badly
| acerated. His nmouth and |ips were cut and swol |l en, one front
t ooth was knocked out, and both eyes were swol |l en cl osed.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that since assault and battery with a
danger ous weapon was not all eged, the maxi mum perm ssible order is
si x nmonths' outright suspension according to the Table of Average
Orders (46 CFR 137.20-165). An exam ner may only reduce the
suspension fromthat which is shown in the Table for a particular
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offense. It would be denial of due process to allow an exam ner to
| npose any period of suspension at his discretion.

Therefore, the order of twelve nonths' suspension is
unr easonabl e, i nproper and unconstitutional. It should be nodified
to a suspension for a period not exceeding six nonths.

OPI NI ON

The neans by which Appel |l ant assaulted and battered oiler
OBrien is not alleged in the specification. The evidence that
Appel | ant used brass knuckles is contained in the uncontradicted
testinony of O Brien which was not objected to when his deposition
was received in evidence at the hearing (R 75). This was an
aggravated offense of "assault and battery"” due to the use of a
danger ous weapon, the extensive injuries suffered and the fact that
O Brien was wearing gl asses when attacked. Consequently, the
Exam ner was not precluded fromentering the instant order sinply
because the Table of Average Orders shows a suspension of siXx
nonths for a first offense of "assault and battery.” This is
obvi ous not only fromthe fact that the Table is one of "average"
orders rather than "maxi nunmf orders but also fromthe wordi ng of 46
CFR 137. 20-165(a) which states:

"The Table 137.20-165 is for the informati on and gui dance of
examners. The Orders listed for the various offenses are
average only and should not in any manner affect the fair and
| npartial adjudication of each case on its individual facts
and nerits."”

Fromthe point of view of a variance between the all egations
("assault and battery") and the proof ("assault and battery with a
dangerous weapon"), it is proper to consider the evidence that a
danger ous weapon (brass knuckl es) was used because the proof in
adm ni strative proceedings is not [imted to the allegations in the
pl eadi ngs, provided there has been actual notice of the issues
I nvol ved so that there is anple opportunity to introduce evidence.

Kuhn v. C. A B., 183 F.2d 839 (D.C. Cr. 1950). There was no
claimof surprise by Appellant and he was free to testify or

I ntroduce other evidence in rebuttal after the deposition of

O Brien was received in evidence. At this point, the defense
rested wi thout questioning the contents of the deposition (R 75).
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Finally, there is not the slightest doubt that the viscous
attack on OBrien justifies the order inposed despite Appellant's
prior clear record as a nerchant seanan.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
25 March 1965, i s AFFI RVED.

W D. Shields
Vice Admral, United States Coast Guard
Act i ng Commandant

Signed at Washington, D. C, this 18th day of Novenber 1965.
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