Appeal No. 1528 - Frederick C. Parker v. US - 19 November, 1965.

IN THE MATTER OF LI CENSE NO. 308049 MERCHANT MARI NER S DOCUMENT NO
Z-1002409-D1 AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: Frederick C. Parker

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1528
Frederick C. Parker

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 13 January 1965, an Exam ner of the United
States Coast CGuard at Gal veston, Texas suspended Appellant's seanan
docunents for one nonth outright plus six nonths on twel ve nonths'
probation upon finding himguilty of m sconduct. The three
of fenses all eged were proved by evidence that while serving as
First Assistant Engineer on board the United States SS BADGER STATE
under authority of the |icense above described, on 19 Septenber
1964, Appellant was unable, due to intoxication, to performhis
duty to prepare the engines for getting under way;, on 20 Septenber
1964, he wongfully had intoxicating liquor in his possession; on
3 Novenber 1964, Appellant failed to performhis duties preparatory
to getting under way.

The of fenses were proved by the testinony of the Chief
Engi neer which was accepted by the Exam ner as the truth.
Appel | ant adm tted possession of intoxicating |iquor as alleged,
deni ed that he was intoxicated on 19 Septenber, and clained that he
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told the Master he was too tired to get up early on the norning of
3 Novenber after having worked continuously for 24 hours until
approxi mately 2000 on the proceeding night. The Exam ner rejected
Appel lant's denials as to 19 Septenber and his excuse concerning 3
Novenber primarily because Appellant adm tted havi ng been ashore
drinking, to sone extent, prior to each of these two all eged

of f enses.

On appeal, it is contended that the allegations are not
supported by the weight of the evidence; and the Exami ner erred in
admtting in evidence Oficial Logbook entries, concerning
Appel l ant's m sconduct, which had not been read to Appellant, he
had not been given a copy of, and he had not been given an
opportunity to reply to.

Esquire of Counsel

APPERANCE: G eenburgh and Schwartz of Gal veston, Texas,
by K. Ball Wthers, Esquire of Counsel

Opi ni on

Appel l ant's contentions are wthout nerit. As to the incident
on 19 Septenber at Barcel ona, Spain, the Exam ner accepted the
Chi ef Engineer's testinony that he ordered Appellant not to go
below to performhis duty, as First Assistant Engineer, to prepare
t he engines for getting underway because he was i ntoxicat ed.
Appel l ant admts that, on the follow ng day at sea, the Master
confiscated two unopened bottles of brandy which bel onged to
Appel l ant.  Assum ng Appel | ant worked for 24 hours until 2000 on 2
Novenber, as he testified, he still had tinme for alnost 7 hours
sl eep before being required, at 0500 on 3 Novenber, to performhis
duty of preparing the engines for getting underway at New Ol eans.

Al t hough no further discussion of the sufficiency of the
evidence is appropriate in view of the blanket nature of this

appeal and the absence of clear error in the record (Attorney

General's Manual on the Adm nistrative Procedure Act (1947), p.
84, note 5), it is noted that the om ssion of statutory
requirenments with respect to Oficial Logbook entries does not
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affect their admssibility and the entries referred to on appeal
were not utilized to make out a prima facie case agai nst Appell ant.
See 46 CFR 137.20-10m

The seriousness of these offenses when conmitted by a |icensed
of ficer obviously justifies the order of suspension inposed by the
Exam ner.

O der

The order of the Exam ner dated at Gal veston, Texas, on 13
January 1965, is AFFI RVED.

W D. Shields
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C, this 19th day of Novenber 1965.

*xx*xx  END OF DECI SI ON NO. 1528 *****
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