Appea No. 1544 - Luis A. McDougall v. US - 4 February, 1966.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-120026- D3 AND
ALL OTHER SEANMAN DOCUMENTS
| ssued to: Luis A MDougal |

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1544
Luis A MDougal |

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

On 21 January and 4 March 1965, an Exam ner of the United
St ates Coast CGuard conducted a hearing at San Juan, Puerto Rico as
a result of which he suspended Appellant's seanman docunents for
three nonths outright plus three nonths on ei ghteen nont hs'
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an abl e seaman on the
United States SS EAGLE COURI ER under authority of the docunent
above descri bed, on 20 February 1964, Appellant wongfully struck
abl e seaman Borden in the face with a fist while ashore at Aruba,
Net her| ands Antill es.

At the beginning of the hearing on 21 January 1965, Appell ant
was not represented by counsel. Appellant entered pleas of not
guilty to the above specification and to a second specification
all eging that Appellant hit Borden with a bottle on the sane date.
Wiile the Investigating O ficer was introduci ng docunents in
evi dence, Appellant becane ill and the hearing was adj ourned.
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As soon as the hearing was reconvened on 4 March 1965,
Appel | ant appeared wi th professional counsel and pleaded guilty to
the all eged offense of wongfully striking Borden with his fist.
After Appellant entered a plea of not guilty to the second
specification, it was withdrawn on notion of the Investigating
O ficer and dism ssed with prejudice by the Examner. No
addi tional evidence was introduced by either party after the
heari ng was reconvened on 4 March.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and the only
remai ni ng specification had been proved by plea. The Exam ner then
entered the above order of suspension.

Appel lant's prior record consists of a suspension for one year
In 1943 for assault and battery, a suspension for one year in 1945
for assault with a knife and disorderly conduct, a suspension for
six nonths outright plus probation in 1956 for failure to join his
ship, and an adnonition in 1961 for creating a disturbance aboard
shi p.

On appeal, it is contended that it was inproper for the
Exam ner, in his decision, to have referred to the allegations in
t he specification which was di sm ssed and to have consi dered the
evi dence introduced at the hearing since it was inadm ssible.

APPEARANCE: Nachman and Fel dstein of San Juan, Puerto Rico, by
Stanley L. Feldstein, Esquire, of Counsel

OPI NI ON

Al t hough it was not necessary for the Exam ner to nention the
all egations contained in the specification which was w t hdrawn and
dism ssed with prejudice during the hearing, there is no indication
t hat Appellant's cause was prejudiced in this respect. The
Exam ner specifically stated in his decision that the offense
all eged in the second specification would not be considered and the
order inposed indicates that he did not take it into consideration.

It is inmmterial that the Exam ner considered the evidence
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I ntroduced at the hearing. Appellant eventually entered a plea of
guilty to the specification found proved and his findings of fact
as to this specification are worded, in substance, the sane as the
specification. Therefore, there is no reason to deci de whet her or
not the evidence was adm ssi bl e.

The order inposed by the Exam ner is appropriate in view of
Appel l ant's prior record.

ORDER

The order of the Exam ner dated at Jacksonville, Florida, on
10 March 1965, is AFFI RVED.

W D. Shields
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C this 4th day of February 1966.
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