Appea No. 1516 - Jesus A. Alfonso v. US - 16 August, 1965.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 760394 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Jesus A. Al fonso

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1516
Jesus A. Al fonso

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 24 Novenber 1964, an Exam ner of the United
States Coast Guard at New York, New York suspended Appellant's
seaman docunents for three nonths outright plus six nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.
The specifications found proved alleges that while serving as a
steward on board the United States SS SANTA MARGARI TA under
authority of the docunment above descri bed, on 31 August 1964,
Appel | ant assaulted and battered utilityman Zappi with a toil et
br ush.

At the hearind, Appellant was represented by profession
counsel. Appellant entered a plea of not guilty to the charge and
speci ficati on.

The I nvestigating Oficer introduced in evidence docunentary
exhibits as well as the testinony of the alleged victim Zappi and
utilityman Fi gueroa.
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| n defense, Appellant offered in evidence his own testinony
and that of two other seanen, utilityman Franco and nessman
Gonzal ez. Appellant testified that Zappi went into the m ddl e of
the three stalls in the toilet and | ocked the door; Appellant then
tal ked to Zappi but never touched him when Appellant was | eaving
to join Franco, Zappi assuned a fighting pose and "he fell down the
toil et because the toilet was wet." (R 100).

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered the order of suspension
menti oned above.

On 31 August 1964, Appellant was serving as a steward on board
the United States SS SANTA MARGARI TA and acting under authority of
hi s docunent while the ship was at sea.

Appel | ant, Zappi and Franco were roommates. Appellant and
Zappi did not get along very well while Appellant and Franco were
friends. Appellant becane abusive toward Zappi, on 30 August,
after he had thrown overboard sone fish heads which he found in
their room (Appellant and Franco had intended to use the fish
heads for fishing.) Zappi conplained to union del egate Gonzal ez
about Appellant's conduct and told the del egate that he intended
witing to the Coas CGuard about it. The del egate passed this
I nformation on to Appellant on the afternoon of 31 August.

About 1830 on 31 August, Appellant Franco and Franco saw Zappi
go to the toilet and followed him Zappi entered the mddle of the
toilet stalls and | ocked the door. Appellant stood outside the
stall as he threatened Zappi and berated himfor having told
del egate CGonzal ez that he was going to wite to the Coast Cuard
about Appellant. Since he could not reach Zappi in the |ocked
stall, Appellant went into one of the adjoining stalls with a
thirty-inch long toilet brush, stood on the bow, an proceeded to
beat Zappi on the head with the brush. Zappi suffered a 1 1/4 inch
| ong cut on the head which required three stitches. He received
medi cal treatnent aboard fromthe surgeon and | ater ashore at a
Public Health Service hospital.

Appel | ant has no prior record.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

1. The Exam ner's decision, based on the testinony of Zappi
and Figueroa, is contrary to the weight of the probative evidence.
The testinony of Figueroa, who clains to have been in the third
toilet stall at the tinme of this incident, contradicts Zappi
testinonyin several respects and is not worthy of belief.
Neverthel ess, it inpeaches the testinony of Zappi. It is submtted
that the entire incident is a fabrication and the result of a
conspiracy between Zappi and Fi gueroa.

2. The manner in which Zappi clains to have been injured is
not corroborated and is purely speculative. It was physically
| npossi bl e for Appellant to have reached over the top of the stall
and injure Zappi as he cl ains.

3. It is submtted that this appeal should be sustained by
reversing the Exam ner's decision. Alternatively, the order should
be nodified due to Appellant's prior clear record and the necessity
for himto work in order to support his famly.

APPEARANCE: Arthur S. Schapira, Esquire, of New York Cty, of
Counsel .

OPI NI ON

The above findings of fact substantially represent the version
accepted as true by the Exam ner, as testified to by Zappi and
corroborated, to sone extent, by Figueroa. The latter testified
t hat he saw Zappi |leave the toilet stall while bleeding and sayi ng
Appel l ant had hit him

The i nconsi stenci es between the testinony of Zappi and
Fi gueroa are not considered to be significant. Although Zappi
testified that Appellant tried to grab his I egs under the toil et
stall and Figueroa said only that Appellant was berating Zappi,
this difference is accounted for by the fact that Figueroa could
not see what Appellant was doing if Figueroa was in one of the
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toilet stalls. Zappi stated that both he and Franco told Appel | ant
to stop bothering Zappi while Figueroa testified that he heard only
Appel l ant's voice. This discrepancy could have been because
Appel l ant's voice was the | oudest and, hence, the only one which
made a |l asting inpression on Figueroa. Zappi's testinony was that
he faced Gonzal ez upon opening the stall door after he was injured
whereas Figueroa testified Gonzalez "cane in" the toilet when Zappi
| eft the stall. This indicates a slight variance in the
recollection of the two witnesses, or possibly the sane neani ng
expressed differently. Zappi testified he did not see Figueroa in
the toilet but the latter stated he was there and Zappi |eaving the
toilet stall after he had been injured. As stated by the Exam ner,
It is quite conceivable that, in the excitenent and due to his head
I njury, Zappi did not notice Figueroa.

It is ny opinion that these are relatively m nor discrepancies
concerning details and may be explained as indicated above or may
be attributed to human errors in recalling what occurred at a
di sorderly scene or while the wtness was excited. See

Commandant ' s Appeal Decisions Nos. 924, 1014 and 1437. In any

event, the fact that there were discrepancies in the testinony of
these two wtnesses mlitates against the possibility, as clained
on appeal, that the entire incident is a fabrication resulting from
a conspiracy between Zappi and Figueroa. Even Appellant's
testinony indicates that, in sonme manner, Zappi cut his head while
in the toilet.

The record disclose other nore definite conflicts in the
testinony. Appel l ant testified that neither Figueroa nor Gonzal ez
were in the toilet during the incident and Gonzal es agreed,
contrary to Zappi's testinony, that he was not there. Franco
testified there was no fight since Appellant followed Franco out on
deck when the latter asked Appellant to | eave Zappi alone after
t hey exchanged words in the toilet. Yet, Zappi was injured. Due
to these and other itens of directly conflicting testinony, the
matter was reduced basically to an issue or credibility to be
deci ded by the Exam ner as the trier of the facts who saw and
observed the witnesses. The Exam ner specifically stated that he
accepted the testinony of the two governnent w tnesses and rejected
contrary testinony by Appellant, Franco, and Gonzal ez.

Havi ng accepted the fact that it was not physically
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| npossi bl e, as contended, or even inplausible for Zappi to have
been injured in the manner he states, there is no reason to reject
the Exam ner's evaluation as to credibility, especially in view of
the conflict between Appellant's and Fracno's testinony as to

whet her there was any senbl ance of a fight and Appellant's
self-contradictory testinony accounting for Zappi's injury in sone
| nprobable way. Until Appellantwas confronted with a statenent
(signed by himand w tnessed by Franco) which states that Appell ant
gr abbed Zappi's hands when he threatened Appellant, the latter

I nsi sted that he had not touched Zappi (R 100, 102). After the

| nvestigating O ficer produced the statenent signed by Appellant,
he clainmed that he took hold of Zappi's hands to avoid a fight (R
103) and then Zappi fell down because the toilet was wet (R 105),
but Appel |l ant doe not know where Zappi hit his head because
Appel l ant was foll ow ng Franco away fromthe toil et when Zappi fell
(R 106). CQbviously, this is a highly inprobable version in
several respects too obvious to deserve further coments.

According to the signed statenent, Zappi fell against the toilet
stall when he pulled his hands free of Appellant's hold. This
version seens to be slightly | ess inprobable.

CONCLUSI ON

In view of the propriety of the Exam ner's determ nations as
to credibility, the testinony of Zappi as corroborated by Figueroa
constitutes substantial evidence that Appellant is guilty as
alleged. It is agreed that Appellant was injured in the toilet and,
I n ny opinion, the Exam ner reached the only reasonabl e concl usion,
based on the evidence, as how it happened.

The order is not excessive for this deliberate offense of
assault and battery with a weapon against a fellow crew nenber. As
stated by the Exam ner, a nore severe order would have been
appropriate, in the interest of safety at sea, except that
Appel | ant had no prior record of offense during approximately 20
years at sea. The need for Appellant to go to sea to support his
famly nust be considered subservient tot he renedial purpose of
t hese proceedings to pronote safety at sea.

ORDER
The order of the Exam ner dated at New York, New York, on 24
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Novenber 1964, is AFFI RVED.

W D. Shi el ds
Vice Admral, U S. Coast Guard
Acti ng Comrandant

Si gned at Washington, D.C., this 16th day of August 1965.

| NDEX

ASSAULT (| NCLUDI NG BATTERY)
penalty for, appropriateness of
physi cal inpossibility claim denied

EVI DENCE
corroborating
credibility of, determ ned by Exam ner
credibility of, mnor discrepancies
di screpanci es, m nor
physi cal inpossibility claim denied

TESTI MONY
di screpanci es, m nor

W TNESSES
credibility of, judged by Exam ner

WEAPONS
toilet brush

*xx**x  END OF DECI SION NO. 1516 *****
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