Appea No. 1513 - Lorimer P. Erdaide v. US - 29 July, 1965.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-752376-D1
AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: Loriner P. Erdai de

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1513
Lorinmer P. Erdai de

Thi s appeal has been taken in accordance with Title 46 United
States Code 2399 and Title 46 Code of Federal Regulations 137.30-1.

By order dated 27 January 1965, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The three specifications found
proved all ege that, on 28 January 1958, 7 Septenber 1955 and 12 My
1955, Appellant was convicted by the Court of Special Sessions of
the Gty of New York, County of New York, a court of record, for
unl awf ul possession of a narcotic drug.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced docunentary evi dence of
three convictions and rested his case. These docunents support the
all egations as to convictions on 28 January 1958 and 7 Septenber
1955 but not 12 May 1955. The evidence indicates that the
conviction alleged on the latter date was also on 7 Septenber 1955
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and was for unlawful possession of a hypoderm c needl e and ot her
equi pnent used to inject narcotic drugs rather than for unlawf ul
possession of a narcotic drug as alleged in the specification.
Therefore, the conclusion that this specification was proved is set
asi de and the specification is dism ssed.

Appel l ant testified that he had been an addict but is cured
and has had no contact with narcotics since 1958. Extensive
evi dence of rehabilitation was i ntroduced to corroborate this.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appellant. A tenporary docunent was authorized
by the Conmmandant and issued to Appell ant pending the outcone of
this appeal.

OPI NI ON

The issues rai sed on appeal have been thoroughly discussed by
the Exam ner in his decision since the identical material was
submtted to the Exam ner in support of a notion to dismss the
charge and specifications.

On the bases of the regulations and prior decisions of the
Commandant, the Exam ner concluded that he was required to enter an
order of revocation after proof of a narcotics conviction for other
t han use of or addiction to narcotics, and that the Court of
Speci al Sessions of the Gty of New York, County of New York, is a
court record for the purpose of these proceedi ngs although the |aw
of New York State specified it was a court not of record.

For the purpose of uniformty in these proceedi ngs under 46
U.S. Code 239b, the criterion used to determne if a particul ar
court is a court of record is whether or not it possesses the
primary characteristics of a court of record according to the
comon |aw. See 46 CFR 137.03-15. By anal ogy, the propriety of

this test is upheld by Adans v. United States, 299 F. 2d 327

(9th Cr. 1962) which decided that it is not within the power of a
state legislature to provide procedures for obliterating a valid
conviction so as to prevent its use in admnistering a federal
statute intended by Congress to be applied uniformy relative to
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t he use of convictions obtained in state courts. See al so
Commandant ' s Appeal Decision No. 1223. This reasoning is

equal ly true with respect to the neaning of "Court of record" in
t hese proceedi ngs since, in sone cases, there is a considerable
variance in the laws of the statutes as to the caliber of the
tribunals which are designated as courts of record.

The court in question is considered to be a court of record
because it fully neets the criterion applied. (It is interesting
to note, as pointed out by the Exam ner, that the Court of Speci al
Sessions of the Gty of New York was superseded by the Crim nal
Court of the Gty of New York, on 1 Septenber 1962, and the
successor court is a court of record according to state | aw.)

The remai ni ng question is whether or not there is concl usive
evi dence of rehabilitation show ng that Appellant has severed all
connections with narcotics so that it would serve no purpose, in
the interest of safety at sea, to prevent Appellant from conti nuing

his livelihood at sea. See Conmandant's Appeal Deci sion No.
1382. In view of the abundant evidence of rehabilitation during the

past seven years, the question requires an affirmative answer.
Hence, the revocation of Appellant's docunents wll be set aside.

At the tinme of Appellant's last conviction on 28 January 1958,
he was sentenced to one year inprisonnent, but suspension of the
sentence was granted on the condition that Appellant go to the
United States Public Health Service Hospital at Lexington, Kentucky
for treatnent as a narcotic addict. Appellant entered the hospital
and, on 5 June 1958, was discharged after conpletion of the
hospital treatnment for addiction. Appellant testified that the had
becone "hooked" on heroin after first using it out of curiosity;
and he used it off and on between 1955 and 1958.

Appel l ant returned to his hone in Brooklyn where he has |ived
for nore than 20 years. Appellant becane 38 years old in June
1965. He was married in 1954 and has four children living with
hi nself and his nother. Appellant is the sole support of his
children and nother. His wife, an addict, left in 1958 shortly
after Appellant returned from Lexi ngton and he has not seen her
since then. Appellant is highly thought of in the community as
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attested to by a neighbor for 20 years, the assistant pastor of the
church attended regularly by Appellant's children, and the

adm ni strator of the Brooklyn hospital where his youngest son has
been receiving extensive treatnent since 1960.

Appel | ant served as a porter on the | NDEPENDENCE from 21 July
1958 to 2 Septenber 1958. Starting on 2 COctober 1958, he has
served on the CONSTI TUTI ON al nost without interruption to the
present tinme. Qperating out of New York Cty, Appellant has nade
approxi mately 100 voyages of about three weeks' duration each
during the past seven years. The exact dates of these trips show
t hat Appel | ant has been enpl oyed about 85 per cent of the tine
i ncl udi ng Saturdays, Sundays and holidays. Although the officers
on the CONSTI TUTI ON knew of Appellant's prior association with
narcotics, he has been steadily pronoted from Tourist C ass
El evator Operator to First Class Waiter. Appellant earned these
pronotions by his hard work and conduct which has been above
reproach in all respects according to the testinony of the Chief
Purser, Staff Purser and Headwaiter on the CONSTI TUTION. There is
absol utely no evidence in the record on which to base even a
suspi ci on that Appellant has had any contact with narcotics during
t hese past seven years of faithful service.

Appel I ant has conpil ed an envi able record since |eaving
Lexi ngton in June 1958. His life at sea and in the comunity where
he lives are clear evidence of this. There is every indication
that it will be consistent with the pronotion of safety at sea to
permt Appellant to continue his present |ivelihood.

CONCLUSI ON

The findings and concl usi ons of the Exam ner that the charge
and two specifications have been proved are affirned.

ORDER

The order of the Exam ner dated at New York, New York, on 27
January 1965, is VACATED.

W D. Shields
Vice Admral, United States Coast Guard
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Acting Commandant
Si gned at Washington, D.C., this 29th day of July 1965.
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