Appeal No. 1508 - JOHN HENRY WILLISv. US - 18 June, 1965.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-507507- D1 AND
ALL OTHER SEANMAN DOCUMENTS
| ssued to: John Henry WIllis

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1508
JOHN HENRY WLLI S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 Septenber 1964, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a tourist-class bedroom
steward on board the SS CONSTI TUTI ON under authority of the
docunent above descri bed, on or about 18 July 1963, and at vari ous
times previous thereto, the appellant wongfully fraternized with
a passenger, Ms. Ada Servell o, by having sexual intercourse wth
her in tourist-class room 480, the vessel then being en route from
Al geciras, Spain to New York, New York.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and entries fromthe Oficial Logbook. By
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stipulation, the certified record of Appellant's trial for rape in
the United States District Court for the Southern District of New
York, in which the Appellant was acquitted, was entered in
evidence. The facts which constituted the defense in that crim nal
trial are those on which the present action is based.

I n defense, the only evidence submtted was a report fromthe
Chi ef Surgeon of the vessel to the Master which concerned Ms.
Servell o's conplaint that she had been raped by Appellant on 18
July 1963.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner entered an order revoking all
docunents issued to Appellant.

FI NDI NGS OF FACT

During a period including 13 through 18 July 1963, Appell ant
was serving as a tourist-class bedroomsteward on board the SS
CONSTI TUTI ON and acting under authority of his docunent while the
ship was at sea en route from Al geciras, Spain to New York Cty.

Ms. Ada Servello, age twenty-three, boarded the vessel at
Napl es, Italy with her husband, Francesco on 11 July 1963. They
occupi ed tourist-class room 478 on "B" deck which was one of the
bedr oons assigned to the Appellant. On the night the couple cane
aboard, the Appellant was conversing with them when he felt Ms.
Servell o's hand on one of his hands. The next day she cane to the
| inen | ocker and after sonme exchange of |anguage |essons (the woman
spoke only Italian), she placed her arns around Appellant's
shoul ders before departing.

On the follow ng norning, 13 July 1963, the Appellant was
wor ki ng in a vacant bedroom nunber 480, on "B" deck. Ms.
Servello entered the room and put her arns around Appell ant,
calling him"ma anore" (ny love). The Appellant closed the door
and engaged in sexual intercourse with the woman. This occurred on
t he four subsequent nornings of 15, 16, 17 and 18 July in room 480.
The Appellant admtted that he had engaged in sexual intercourse
wi th about five other wonen passengers during prior voyages.
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The disciplinary record of the Appellant consists of a
suspension in 1950 for obscene | anguage to the Chief Steward,
failure to turn to, and failure to performduties; and an
adnonition in 1952 for absence w thout |eave.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that basic evidentiary rules of crimnal
| aw nmust be taken into consideration, due to the crimnal nature of
t he charge, and, accordingly, the Appellant can not be found guilty
of the charge and specification on his own uncorroborated
adm ssions. Three court decisions are cited: Mrtin v. United
States, 264 Fed. 950 (8th Gr. 1920); Atkins v. Governnent of
Guam 129 F. Supp. 854 (D. Guam 1955); Gonzal ez-Jasso V.

Rogers, 264 F.2d 584 (D.C. Cr. 1959).

In addition, it is urged that even if the charge and
specification are found proved, the order is excessive.

APPEARANCE: Jack C. Brill, Esquire, of New York, New YorKk.

OPI NI ON

Two of the cases cited by Appellant are crimnal and the third
one applies, by analogy, the crimnal rule that certain confessions
or adm ssions are not sufficient unless corroborated by independent
evi dence of the corpus delicti. However, the present proceedi ngs
are renedial since they are intended to naintain standards of
conpetence and conduct essential to pronote the safety of |ife and
property at sea. Therefore, the cited cases do not apply to these
adm ni strative proceedi ngs which are not penal in nature.

More appropriate to the present action is the established
principle that "a party can not in his own case, be heard by a
court to deny today what he solemly swore was true on yesterday,

wi t hout sone expl anation or excuse." Massie v. Parker, 128
F.2d 99 (6th Gr. 1942). To the sane effect, see Hardware Mitual
Casual ty Conpany v. Chapman, 272 F.2d 614, 617 (7th Gr. 1959);
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and Douds v. Seafarers' International Union, Etc., 148 F. Supp.

953 (E.D. N Y. 1957). In the latter case, it is stated that
testinony froma prior proceeding is valid evidence but that it may
be explained. See also 31 A C J.S. 927, Evidence, sec. 381f. At

t he hearing, the Appellant not only did not explain or contradict
the testinony he gave at the crimnal trial, but Appellant's
testinony was, in effect, repeated by stipulating it in evidence at
t he hearing. Consequently, there is no question that the testinony
of the Appellant fromthe crimnal trial constituted substanti al
evidence. |In fact, it is this testinony upon which the above
findings of fact are alnost entirely based.

Al so, the testinony of Walter WIlians, who was enpl oyed
aboard the SS CONSTI TUTION as a tourist-class deck steward,
corroborates the adm ssions of the Appellant that he was having an
"affair” wwth Ms. Servello. WIllians testified that Appellant
said he was going to bed wwth Ms. Servello (R 63, 70) in the
nor ni ngs between 9 and 10 o' clock (R 59) and asked WIllians to
i nform Appellant in room480 if M. Servello (the husband) left the
deck in the norning (R59). WIllians also stated that he noticed
on two or three occasions that Ms. Servello left the deck in the
norni ng at about 0900 and was absent approximately 30 to 45 m nutes
whi | e her husband renai ned on deck (R 57, 67, 69, 70). Therefore,
the testinony of WIlians woul d have been nore than sufficient if
corroboration had been essential. It would not be consistent with
the obligation of pronoting the safety of life and property at sea
to permt a person of such noral |axness to continue to sail while
pursuing his own pleasures in neglect of his duties and at the
expense of a passenger. Accordingly, the order of revocation is
appropriate under the circunstances.

CONCLUSI ON

| conclude that there is in this record reliable, probative
and substantial evidence to prove the offense all eged.

ORDER

The order of the Exam ner dated at New York, New York, on 30
Sept enber 1964, is AFFI RMVED.
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W D. Shields
Vice Admral, United States Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 18th day of June 1965.
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