Appeal No. 1494 - EDWARD E. BUTLER v. US - 26 March, 1965.

IN THE MATTER OF LI CENSE NO. 284195 MERCHANT MARI NER S DOCUNMENT
No. Z-246397 AND ALL OTHER SEAMAN DOCUNMENTS
| ssued to: EDWARD E. BUTLER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1494
EDWARD E. BUTLER

Thi s appeal has been taken in accordance with Tile 46 United
States Code 239(g) and Title 46 "ode of Federal Reqgul ations
137. 30- 1.

By order dated 7 October 1964, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, suspended Appellant's
seaman docunents for three nonths on twel ve nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as Third Mate on board the United States
SS PRESI DENT JOHNSON under authority of the |icense above
descri bed, on 30 June 1964, Appellant wongfully failed to perform
properly his duties as watch officer from 0000 to 0205 due to
| nt oxi cation while the vessel was en route from New York to Boston.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduce in evidence the testinony
of the Master of the vessel. Appellant testified in his defense.
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The hearing was conpleted on 8 July 1964 except for the
deci sion of the Exam ner, rendered on 7 Cctober, in which he
concl uded that the charge and specification had been proved and
entered the order suspending all docunents, issued to Appellant,
for a period of three nonths' probation.

FI NDI NGS OF FACT

On 30 June 1964, Appellant was serving as Third Mate on board
the United States SS PRESI DENT JOHNSON and acting under authority
of his license while the ship was proceeding from New York City to
Boston. Appellant has had a Master's |license for approximtely 20
years. Appellant went to the bridge to stand the 0000 to 0400
wat ch on 30 June. The ship was under way south of Long Island on
an easterly course and schedul ed to be abeam of Bl ock Island at
0400. The Master was on the bridge when Appellant relieved the
wat ch. Since the Master snelled a strong odor of al cohol on
Appel lant at this tinme, his conduct was cl osely observed by the
Master until he relieved Appellant at 0205 and sent hi m bel ow.

Shortly after mdnight, the Cape Cod Canal pilot cane to the
bri dge and requested that he be called when they reached Bl ock
| sland. Appellant told the pilot that the ship had passed Bl ock
| sl and. Wen the Master asked Appellant for the ship's course, he
did not know it.

Wiile attenpting to determ ne the position of the ship by
vi sual bearings, Appellant could not read the |l arge scale chart in
use; he could not identify the proper lights in the light list; he
was unable to locate any of the lights on which to take bearings
until they were pointed out the Master; Appellant could not obtain
accurate visual bearings or plot themon the chart to fix the
position of the ship; and he attenpted to obtain bearings by
| ooking in the wong end of the tel escopic alidade. The "fix"
finally obtained by Appellant was in error by nore than eight
m | es.

Al t hough the Master noticed that Appell ant staggered and spent
considerable tinme in the chartroom apparently "staring into space,”
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the Master allowed Appellant to stay on watch until 1t was apparent
that his condition was not inproving.

In the Oficial Logbook entry pertaining to this incident, the
Master included a statenent that Appellant was not a conpetent
of fi cer even when sober. Appellant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that the Exam ner gave too nuch wei ght
to the testinony of the Master and too little weight to that of the
Appel | ant despite the aninosity shown toward Appellant by the
Master's statenment in the Oficial Logbook and the total |ack of
corroboration (of the Master's testinony) which was really
available if his testinony was true.

Appel | ant has an unbl em shed record for 28 years and received
a letter of commendation fromthe Coast Guard in 1957 for his
services in the rescue of twenty persons froma vessel at sea.
Such a record should not be marred by such evidence as is present
here. Therefore, it is respectfully submtted that the finding and
concl usi on that Appellant was intoxicated should be reversed and
t he charge of m sconduct di sm ssed.

APPEARANCE: Pi erson and Pierson of Baltinore, Maryland by
Edward Pi erson, Esquire, of Counsel

OPI NI ON

| agree with the Exam ner's conclusion that there is

substanti al evidence to show that Appellant failed to performhis
duties properly due to intoxication. It is not likely that further
corroboration of the Master's testinony as to Appellant's conduct
woul d increase the reliability of the Master's testinony because
Appel l ant's testinony substantially agrees wth that of the Mster
as to what Appellant did or did not do during these two hours on
wat ch, but Appellant attenpts to explain his conduct as that of a
sober man. Anong other things, he testified that he had two beers
ashore, slept until called to go on watch, and joked with the pil ot
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about havi ng passed Block Island. Appellant also said he could not
read the chart in the dimlight w thout eyegl asses and he was not
used to taking bearings with an alidade. But Appellant admtted

t hat he took inproper bearings and he did not deny that he was
unable to determ ne the position of the vessel by obtaining and
plotting visual bearing.

Accepting the testinony that there was a strong odor of
al cohol on Appellant and the admtted facts with respect to
Appellant's inability to plot even a reasonably accurate fix, the
only logical inference is that this inability, on the part of a
seaman wWith Appellant's extensive experience, was due to
I ntoxi cation. This conclusion seens to be inescapabl e regardl ess
of whether or not the Master bore sone aninosity toward Appell ant
as is contended on the basis of the statenent on the | ogbook entry
t hat Appel | ant was not conpetent when sober. Again, Appellant's
service for nore than 25 years as a licensed officer belies this
statenment. Hence, the veracity of the Master's opinion that
Appel | ant was intoxicated is corroborated by Appellant's own
testinony to the extent that he admts conduct which is not
ot herwi se satisfactorily expl ai ned.

The record indicates that, due to his intoxicated condition
Appel | ant was not able to performhis primary function of
navi gating ship by determ ning her position and keeping a | ookout
to avoid any danger which m ght have devel oped. Since such conduct
woul d have | eopardi zed the vessel and 53 lives if the Master had
not remai ned on the bridge, the order of suspension on probation
was extrenely |enient despite Appellant's prior unblem shed
di sciplinary record and his record of comrendati on by the Coast
Guar d.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 7
Cct ober 1964, is AFFI RVED.

W D. Shields
Vice Admral., United States Coast Quard
Acting Commandant

Si gned at Washington, D. C., this 26th day of March 1965.
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