Appeal No. 1490 - CHARLES|. WHEATLEY v. US - 19 February, 1965.

In the Matter of Merchant Mariner's Docunent No. Z-622167 and all
ot her Seanan's Docunents
| ssued to: CHARLES |I. WHEATLEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1490
CHARLES | . WHEATLEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 27 May 1964, an Exam ner of the United States
Coast Guard at New York, New York, adnoni shed Appel |l ant upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a hospital attendant on board the
United States SS CONSTI TUTI ON under authority of the docunent above
descri bed, on or about 17 Novenber 1963, Appellant wongfully
entered the stateroomof a fenal e passenger, one |da Naccarato.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of two witnesses, entries of the Oficial Log Book of CONSTI TUTI QN,
and the deposition of the fenal e passenger.

I n defense, Appellant offered in evidence the testinony of
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seven W tnesses and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
has been proved. The Exam ner entered an order adnoni shing

Appel | ant.

The entire decision was served on 29 May 1964. Appeal was
timely filed on 9 June 1964.

FI NDI NGS OF FACT

On 17 Novenber 1963, Appellant was serving as a hospital
attendant on board the United States SS CONSTI TUTI ON and acti ng
under authority of his docunent while the ship was at sea, en route
from New York to Casabl anca.

At 0800, Appellant reported to work at the ship's hospital.
He |l eft the hospital to feed a patient in the isolation ward and
t hen, acconpanied by the naster-at-arns, to feed another in the
brig. He returned to the hospital about 0915. Fromthis tine
until shortly before 1000 he was not under the supervision or
di rect observation of his superiors.

At sone tinme between 0915 and 0930, Ms. Ida Naccarato and her
five year old daughter were asleep in their roomw th the door
| ocked. During this tinme Appellant entered the room w t hout
knocking. A light was turned on, and Ms. Naccarato recogni zed
Appel | ant as a hospital enployee. The child began to cry. At Ms.
Naccarato's order Appellant left the room Al nost imediately
Bedroom Steward Frank R M|l er appeared at the door.

M's. Naccarato conpai ningly asked whet her hospital enpl oyees
could enter a roomw thout knocking. MIller went to Tourist C ass
Chief Steward Martin Kraal and told himof the conplaint. Kraal
sent an assistant, who spoke fluent Italian, with MIller to see
M's. Naccarato, who spoke no english. The assistant took the
passenger to M. Kraal, who in turn took her to the purser's
office. There she was interviewed by an assistant purser, Neal De
Beni, who al so spoke Italian.
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De Beni took down a conplaint in Italian and then transl ated
it into English. The conplaint declared that a hospital attendant
who wore gl asses had previously entered her room and had agai n not
| ater than ten o' clock that norning.

Report was nmade to the Staff Captain, Harold E. Coffrman. At
about 1100 Captain Coffman nmade a point of stopping Appellant in a
passageway and exam ning his keys. No stateroom key was found.
(Aboard CONSTI TUTI ON hospital attendants are not supposed to have
keys. Bedroom stewards do carry nasters for the roons they
service.)

At about 1400 Appellant was sent to the Tourist Purser's
office on a pretext. Ms. Naccarato observed himpass and | ater
decl ared that he was the nman.

Later that evening the Staff Captain arranged a "line-up" of
crew nenbers dressed in simlar uniforns, sone of whom wore
gl asses. Again the passenger identified Appellant. Appellant was
In fact the only hospital attendant who wore gl asses.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that because of conflicts in the
testinony of governnment and defense w tnesses and because of
| nconsi stencies in the testinony or Ms. Naccarato, the issue of
I dentification should have been resolved in favor of Appellant.

APPEARANCE: Bernard Rol nick, Esquire, New York, New York

OPI NI ON

In the Bill of Exceptions filed on appeal, Appellant
succinctly states, "The ultimate i ssue that had to be deci ded by
t he Hearing Exam ner was one of credibility, and solely
credibility." This is undeniably true, and the issue was resol ved
agai nst Appellant by the Examner. Since it is the province of
the Exam ner to determne credibility, his findings should not be
di sturbed unless there is not substantial evidence on which to base
t hem
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Several points are nade in the record of hearing and in the
appel | at e docunents concerning the matters in which credibility of
Ms. Naccarato's testinony are:

(1) witnesses account for the presence of Appellant el sewhere
at the tine specified in the original conplaint;

(2) Ms. Naccarato's testinony about tinme, in deposition,
differs formthat given in her statenent on the ship;

(3) Ms. Naccarato identified the intruder as a "male nurse;"
there was a nmal e nurse on the ship, but Appellant was a hospital
att endant .

(4) Ms. Naccarato identified Appellant in her deposition as
one who had on an earlier voyage adm ni stered i nmuni zations to
hersel f and her daughter; and who sent an assistant to interview
her .

This testinony would tend to discredit any claimthat M1l er
was on the scene at 1000 and to place the initial conplaint in the
af t er noon.

On | ater dates appeared other witnesses. One, for the
| nvestigating Oficer testified that she could not account for
Appel I ant's novenents form about 0915 to about 1000 al t hough she
was the nurse on duty. Oher wtnesses for Appellant give evidence
to confirmthe alibi for 1000 - 1020 and to establish the chain of
events in the conplaint and identification process.

The deposition of Ms. Naccarato was received in evidence and
the Investigating Oficer rested. The Staff Captain was recalled
as a defense witness, the nurse was recalled as a rebuttal wtness,
and Appellant testified hinself. He declared that from 0915 to
just before 1000 he had been occupied on duties in the hospital and
had then gone to coffee with other crew nenbers.

The question was not raised on the record as to whether a

prima facie case was nmade out al though sone of the argunents on
appeal, if correct, would necessitate a conclusion that one was
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not. | wll sinply discuss the six argunents on credibility in the
order given above.

An alibi for the period 1000 - 1020 is no answer to an
assertion that an event occurred "not later than ten o' clock” and
t he Exam ner properly so found. (It is noted here that Mller's
testinony, given early in the hearing, which would tend to pl ace
the initial conplaint in the afternoon, is conplete refuted even by
Appel |l ant' s own ot her w tnesses.)

There is no inconsistency between Ms. Naccarato's initial
statenent that the event occurred "not l|later than ten o'clock"” and
her evidence in the deposition placing it between 0900 and 0930.
As the Exam ner correctly stated, the first estimte nerely set a
|atest limt and the deposition testinony is reasonable within the
bounds set.

The statenent that the intruder was a "mal e nurse" is not on
Its face discrediting. A passenger mght not know the distinction
between a mal e nurse and a hospital attendant, but, fromthe
description given, the Staff Captain i mediately thought of
Appellant. So, in fact, did one of Appellant's owmn w tnesses. As
It developed |ater, the Italian termused by the passenger could be
translated as either "male nurse" or "hospital attendant.”

Addi tional identification of Appellant was nmade in the
deposition as the person who had adm ni stered i nmuni zations to the
passenger and her daughter on a previous voyage. Wile evidence
was given that on this vessel hospital attendants do not adm nister
such treatnent, and that there was no record of vaccination or
shots given to this passenger or her daughter, it was al so shown
that the hospital attendant is present at such treatnents and fills
out the record forns. Absence of a record in the conpany files
does not of itself prove that the passenger did not receive
| mruni zati ons and the question of what m ght have happened to the
record if the treatnent had taken place is too renote to require
specul ation. What is pertinent to this case is whether a possibly
m st aken statenent that Appellant gave immunizations to the wtness
and her daughter necessarily nullifies all her testinony as a
matter of law. In this, | agree with the Exam ner that after a
| apse of tinme the witness mght well have confused a person present
as a participant in the nedical activity with one who had actually
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performed the service without invalidating the evidence given on
the primary issue.

The question of the | ocked door creates, | think, no problem
at all. The Examner left it open. Hi s opinion was:

"How t he person charged got into the roomif it was
in fact | ocked cannot be resolved on this record, but the
| ack of resolution of this problemdoes not tend to
i nvalidate the identification of the person charged by
M's. Naccarato."

This is enough to dispose of the matter. |If the Examner is
convi nced by substantial evidence that Appellant was actually in
the roomit does not matter whether the door had been | ocked or
unl ocked. He has al ready eval uated the evi dence and concl uded t hat
Appel l ant was in the room

Appel I ant urges that the Exam ner is bound by the

| nvestigating Oficer's witness who says that it was |ocked. If it
was | ocked, and if Appellant was in the room as the Exam ner found
on substantial evidence, the conclusion is still the sane. Sonehow

Appel | ant obtained tenporarily the use of a key or procured one who
had a key to use it for him To prove that he was in the roomis
not necessary to prove how he got there.

| turn now to the nost interesting testinony of Bedroom
Steward MIller, which, it is argued, conpletely discredits that of
M's. Naccar at o.

At the tine this testinony was offered it appeared to have, as
| have nentioned, a dual thrust, one to show that M|l er was
nowhere near Ms. Naccarato's roomat the tine it was asserted that
Appel | ant was there, and two to show that the conplaint to Ml ler
was not nade until after 1330, at which tinme, for the first tine in
his day's routine, he arrived at Ms. Naccarato's room

MIller's total recall and his precision in testinony about the
events of 17 Novenber 1963 need not be conpared with his total
forgetful ness about his routine activities on contiguous dates.

This testinony about the tinme of his neeting wth Ms.
Naccarato is, beyond cavila, not the truth. There is not the
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slightest doubt in the world that all matters of conplaint and
prelimnary inquiry had been conpleted before noon. This is
established by Investigating Oficer's wtnesses, by Appellant's

ot her wtnesses, and by ship's records. But MIler stands
commtted to being the one who received the first excited conpl aint
of the intrusion.

Far fromdiscrediting Ms. Naccarato, MIller's own
unreliability places himon the scene as she stated and tends to
confirmher. There is no need, in this case, to specul ate upon
ot her possible logical inferences fromthese facts.

CONCLUSI ON

| conclude that the issue of credibility, conceded by
Appel lant to be the only issue present in this case, was probably
resol ved by the Exam ner and his findings should not be disturbed.
The charge and specification were proved by reliable, probative and
substanti al evidence. W have here, then, a case of an unwarranted
I nvasi on of a passenger's privacy, w thout the shadow of excuse or
mtigation.
ORDER

The findings and the order of the Exam ner, entered at New
Yor k, New York, on 227 May 1964, are AFFI RVED.

W D. Shields
Vice Admral, United States Coast Guard
Acting Commandant

Si gned at Washington, D. C, this 19th day of February 1965.

| NDEX

EVI DENCE
credibility of, determ ned by Exam ner

ORDER OF EXAM NER
| nadequacy of
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W TNESSES
credibility of, determ ned by Exam ner
***x%  END OF DECI SION NO. 1490 ****x*
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