Appeal No. 1489 - THEODORE VAN FERGUSON v. US - 15 February, 1965.

In the Matter of Merchant Mariner's Docunent No. 799455-D1 and All
O her Seanan Docunents
| ssued to: THEODORE VAN FERGUSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1489
THEODORE VAN FERGUSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 Novenber 1959, an Exam ner of the United
States Coast CGuard at San Francisco, California revoked Appellant's
seaman' s docunent upon finding himguilty of m sconduct. The
speci fication found proved all eged that while serving as a nessnan
on board the United States SS P & T FORESTER under authority of the
docunent above descri bed, on or about 19 Septenber 1950, Appell ant
wrongfully had in his possession eight nmarijuana cigarettes.

At the hearing on 30 October 1958, Appellant elected to act as
his own counsel. Appellant entered a plea of guilty to the charge
and specification.

On 18 Novenber 1959, the Exam ner rendered a witten decision
I n which he concluded that the charge and specification had been
proved by plea. The Exam ner then entered an order revoking all
docunents issued to Appell ant.
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The deci sion was served on Appellant on 31 July 1964. Appeal
was tinely filed on 28 August 1964.

FI NDI NGS OF FACT

On Septenber 1950, Appellant was serving as a nessman on board
the United States SS P & T FORESTER and acting under authority of
his docunment while the ship was in the Port of San Pedro,
California. During a routine search of the vessel by Bureau of
Cust onms personnel, eight marijuana cigarettes were found in a
jacket in Appellant's | ocker aboard ship. Appellant admtted
owner shi p of them

He was arrested by local police officers and charged in the
Superior Court of the State of California with violation of the
state narcotics law. After conviction, he was on 9 Decenber 1950
sentenced to serve six nonths in the Los Angel es County Jail.

On about 9 Septenber 1958, Appellant was served with the
charge and specification referred to above, by the Coast CGuard
Senior Investigating Oficer at San Francisco and the hearing was
hel d 30 October 1958. At the hearing Appellant admtted to the
possession of nine marijuana cigarettes. He snoked one which he
said made hi m sick but kept the eight remaining ones in his jacket
pocket aboard the vessel.

I n concluding the hearing the Exam ner stated he would hold up
hi s deci si on because he believed the case was sonewhat unusual and
that he would | et Appellant know |l ater of his decision. The
Exam ner's deci sion was entered on 18 Novenber 1959. Efforts to
serve it by registered mail to Appellant's address as given in the
record were unsuccessful. Service was finally nmade on 31 July
1964. | take official note of an application filed with the Coast
GQuard by Appellant for a duplicate docunent on 16 June 1964, at San
Franci sco in which he stated he | ost his docunent the previous day.

| further take official notice of Coast Guard records which
reflect that Appellant has not sailed on U S. flag nerchant
vessel s from Septenber 1950 to the present, save for one voyage
aboard the SS LU LANI between 28 August 1958 and 1 Cctober 1958 and
except for having received a duplicate docunent in May 1951, his
only other contact with this agency was in connection with filing
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an application for a duplicate record of service on 24 June 1958,
at San Franci sco. Subsequent to the hearing subject did not sail
and his next contact with the Coast Guard was on 16 June 1964 when
he applied for a duplicate nerchant mariner's docunent.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

1. Appellant was not properly advised of his right by which
t he usual three-year period of suspension could have commenced at
the time of his plea of guilty on October 30, 1958.

2. Appellant suffered hardship by reason of the Exam ner's
delay of thirteen nonths in rendering a decision.

3. Appellant suffered hardship by Coast Guard's failure to
serve a copy of the decision until 1964.

4. Appel l ant suffered hardshi p because he is physically
di sabl ed from worki ng ashore as a painter and his benefits
(presumably worknen's conpensation) have term nated.

5. Appellant was unaware a suspension for a 1950 offense
woul d not start to run until 1964.

6. Fourteen years have passed during which Appel |l ant has not
comm tted or been accused of commtting any narcotic offense.

7. The revocation inposed in 1964 for a 1950 offense is
“cl ear and unusual " punishnment and in violation of Appellant's
basic constitutional rights.

8. Appellant is entitled to issuance of a new docunent as
suggested by the Hearing Exam ner.

APPEARANCE: J.J.Doyle, Esquire, of San Francisco, California by
Edward J. Reidy, of Counsel
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OPI NI ON

The regulations in force at the tine of the hearing (as today)
clearly prescribed the advice Appellant was to receive fromthe
| nvestigating O ficer and the Exam ner before and at the hearing.
This was contained in 46 CFR 137.05-15 (Revised 1952) under the
caption, "Service of charges, specifications, etc." and 46 CFR
137.09-85 (Revised 1952) captioned "Notification of right to
appeal ." Information concerning the contents of 46 CFR 137.03-30
(Revi sed 1952) which dealt with i ssuance of a new |license or
docunent in place of one revoked or surrendered, was not required
to be given since it was not concerned wth the hearing per se.
“"Due process" does not require it either.

The foregoing regul ati ons which contained the advice given to
Appel l ant anply nmet the requirenents of "due process.” To neet
these it was sufficient if the party affected was apprised of the
nature of the hearing and was afforded the opportunity to offer

evi dence and to exam ne the opposition Ashbury Truck Co. v.

Rai | road Conmmi ssion of State of California, 52 F.2d 263 (D.C. S. D
Cal. 1931) affirnmed 267 U S. 570. Therefore | do not concur wth
Appel lant's first contention.

In the second basis of appeal | note no specific hardship is
alleged. Even if it were, | could not agree that the period of
thirteen nonths during which tinme Appellant retained his Merchant
Mariner's docunent and was free to sail as he chose, was such cause
a hardship to himto justify a reversal of the Exam ner's deci sion.
Despite the guilty plea, the Exam ner gave deep thought to this
case. He characterized it as "unusual"” in fornulating his decision
to which he gave consi derabl e t hought.

46 CFR 137.07-5(a) (Revised 1952) stated that:
"The exam ners shall render their decisions wthout undue
delay ..." | do not conclude that this period was an undue del ay
under the circunstances.

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%201479%20-%201679/1489%20-%20FERGUSON.htm (4 of 9) [02/10/2011 10:46:33 AM]



Appeal No. 1489 - THEODORE VAN FERGUSON v. US - 15 February, 1965.

Neither 46 U S.C. 239 nor the Adm nistrative Procedure Act (5
U S . C 1001 et seq.) prescribes atine limt in which a decision is

to be issued. In National Labor Rel ations Board v. Anerican

Creosoting Co., Inc. 139 F.2d 193 (5th Cr. 1943), the Court held

t hat where the enployer was required to contri bute back pay in a
case in which tinely charges were filed, although the hearing was
not held until four years later followed by a one year interim
pendi ng the Board's decision, that since the statute contained no
time limt mandate for rendering of a decision, the court could not
grant relief.

|, therefore, do not accept Appellant's second argunent as
bei ng | egal |y persuasive.

The delay in serving the decision while unfortunate was not
due to a fault of the Exam ner of the Coast Guard. When the
deci sion was pronulgated it was sent by registered mail to the
address given by Appellant at the hearing. Since the hearing, he
had noved wi thout a forwardi ng address, and had not sailed on a
W S. nerchant vessel. The decision was returned by the postal
authorities as undeliverable. In any event, the delay afforded
Appel l ant additional tine to seek enpl oynent under the authority of
his Merchant Mariner's Docunent. It follows, therefore, that the
Exam ner's deci sion which ordered revocation (a pernanent
cancel l ati on of the docunent) should not be upset when the del ay
coul d not have increased the tinme the seaman's docunent was
resci nded.

|V

Regardl ess of the personal hardships resulting to Appel |l ant
the order of revocation will not be disturbed since it has been the
| ong standing policy to consider narcotics violations so serious
t hat revocation of a docunent is nost consistent wwth the statutory
duty of the Coast CGuard to protect |life and property of U S
mer chant vessels. The fact that Appellant has not commtted or
been accused of a narcotics offense in the |last fourteen years is
not a sufficient | egal argunent to change the Exam ner's
det erm nati on.
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V

There is no evidence that Appellant nmade any effort to | earn
the status of his docunent after the hearing and prior to being
served wwth the Exam ner's decision. Yet he had been told that a
revocation would result if the charge and specifications were found
proved. Had he sailed under the authority of the docunent or in
anywi se acted so that his whereabouts woul d have becone known to
the Coast CGuard within the scope of its operation, he would have
known prior to 1964 of the order of revocation. Hence, it appears
t hat Appel |l ant nust bear the responsibility for the length of tine
bet ween the hearing and the effective date of the order. The
period of tinme between the offense and the hearing is di scussed
under VII.

\

Appel lant's statenent will be comented on in ny renarks
concerning the eighth basis of appeal.

Vi |

Appel | ant argues that the revocation for a period of tine
starting to run in 1964 for a 1950 offense is "clear and unusual
puni shnment and a violation of Appellant's basic Constitutional
Rights." As a matter of law, | do not agree. Oders of revocation
have been issued consistently for many years as the only ones
appropriate for offenses involving narcotics and have been endorsed
by Congress in cases within the purview of 46 U S. Code 239a-b. It

has been held, in Kaspar v. Brittain, 245 F.2d 92 (6th Gr.

1957) cert. den. 355 US 84, that punishnent is not cruel and not
unusual unless it is so greatly disproportionate to the offense
committed as to be conpletely arbitrary and shocking to the sense
of justice. The foregoing is offered w thout determ ning whet her
an order affecting a seanen's docunent is a "punishnment" in these
remedi al proceedi ngs.

The tinme el enent has been di scussed to sone extent above.
However one further aspect is pertinent. Wile the Exam ner was
quite correct in stating that there was no statute of limtations
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I n these proceedi ngs, there was pronul gated, on 5 Novenber 1957, a
self-inposed limt of ten years, by ny instruction to the field, in
cases of convictions for narcotics offenses. This period was the
sane as the Congress mandated in 46 U S. Code 239b. It is
apparent the charge was served wthin the limt of this tine.

VI

Counsel submts that Appellant is entitle to the issuance of
a new docunent as suggested by the Exam ner. Wat the Exam ner
stated was, "In view of the length of tinme since this offense was
commtted, however, the Commandant may be di sposed to consider the
| ssuance of a new docunent to the person charged before the el apse
of the usual three years period ..." The Exam ner thereby
suggested that Appellant be permtted to file an application for
t he i ssuance of a new docunent pursuant to 46 CFR 137.03-30
(Revised 1952). This regulation has since been anended and i s now
46 CFR 137.13. As to revocations for narcotics offenses, for the
regul ation provides for the filing of an application, three years
or nore after revocation, which is referred to a special board to
make appropriate recommendations to ne with respect to the
applicant's request. The determ nation as to whether or not the
| ssuance of a new docunment shall be authorized is up to nme. This
procedure, which is a matter of grace rather than any right to
which a seaman is entitle after his docunent has been revoked,
apparently was created the inpression that an order of revocation
I n such cases is tantanmount to a suspension for three years.
Qoviously, this is not true.

Nearly fifteen years have passed since the conm ssion of the
of fense upon which the charge of m sconduct was predicated. During
this time Appellant has had anple opportunity to conduct hinself as
proper nmenber of society. | have in mnd his statenent which is
|isted as his sixth basis for appeal. Accordingly, | do hereby
wai ve the bal ance of the three year period fromthe effective date
of the revocation of Appellant's Merchant Mariner's Docunent and

will permt himto apply for the issuance of a new docunent as
provided by 46 CFR 137.13. This is not to be construed as
assurance that the action taken on the application wll be

favorable to Appellant.

CONCLUSI ON

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%201479%20-%201679/1489%20-%20FERGUSON.htm (7 of 9) [02/10/2011 10:46:33 AM]



Appeal No. 1489 - THEODORE VAN FERGUSON v. US - 15 February, 1965.

As a matter of law, | conclude that there is not sufficient
reason to nodify the Exam ner's order.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 18 Novenber 1959, is AFFI RVED.

E.J. Rol and
Admral, United States Coast Guard
Conmandant

Signed at Washington, D.C., this 15th day of February 1965.

| NDEX
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*xx**x  END OF DECI SI ON NO. 1489 ****=*
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