Appeal No. 1485 - NORBERT STANLEY O'KON v. US - 7 January, 1965.

In the Matter of Certificate of Registry No. 56548 and
All O her Seanman's Docunents
| ssued to: NORBERT STANLEY O KON, Z-1040994

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1485
NORBERT STANLEY O KON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 23 June 1964, an Exam ner of the United States
Coast Guard at New York, New York, revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The three
speci fications found proved allege that while serving as a Seni or
Assi stant Purser on board the United States SS AVMERI CA under
authority of the docunent above descri bed, on or about 13 August
1963, Appellant 1) wongfully entered a passenger's stateroom 2)
assaul ted a passenger, one Frederick M Stephen, Jr., and 3)
wrongfully conmtted an act of sexual perversion with the said
passenger.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of several witnesses and entries in the Oficial Log Book and in
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t he medi cal records of AMERI CA.

I n defense, Appellant offered in evidence the testinony of
several wi tnesses his own testinony, and certain docunentary
evidence in the formof nedical records and personnel records.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and first and third
specifications had been proved. The second specification was held
nmerged with the third. The Exam ner entered an order revoking all
docunents issued to Appellant.

The entire decision was served on 25 June 1964. Appeal was
timely filed on 29 June 1964.

FI NDI NGS OF FACT

On 13 August 1963, Appellant was serving as a Seni or Assistant
Purser on Board the United States SS AMERI CA and acting under
authority of his certificate of registry while the ship was at sea.

One Frederick Stephen, aged twenty, was a tourist class
passenger on the eastbound voyage, sharing cabin U-88 with three
friends of about the sane age, nane Cutierrez, Christensen, and
Fechter. Cutierrez wore a beard.

At sonme tinme during the voyage Appellant was called to a bar
where the Stephen group was having difficulty over a check.
Appel | ant woul d not permt the charges to be carried on a bill,
credit being prohibited by the vessel operators, and one of the
young nmen went to their roomto obtain cash.

At dinner on the night of 12 August 1963, Appell ant sent
chanmpagne to the table of this group who were cel ebrating
Chri stensen's birthday.

About 3:00 AAM on 13 August, Appellant went to his room and
sent for sone ice. The two crewnenbers with whom he spoke at this
ti me observed that his face was fl ushed.

St ephen retired about 4:00 AM At about 6:00 AM he woke up
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and found Appell ant kneeling on the deck beside the bed, hol ding
Stephen's penis in his nouth. Stephen struck Appellant forcefully
on the left cheek. Appellant ran fromthe room

Qutierrez was wakened by the sounds and saw a man in ship's
officer's uniformleaving the room

On conplaint to the chief officer of the intrusion by a
purser, all four tourist class pursers were sent for. They cane to
U-88 one at a tine. The fourth to arrive, Appellant, was
| mredi ately identified by Stephen as the intruder.

Appel l ant had a bruise on his |left cheek. He explained this
to the chief officer by saying that he nust have fallen down. He
had told the ship's doctor that he had fallen downstairs the night
before. Subsequently, on an accident report form which he
executed, he wwote as the cause of the injury, "unknown."

Appel l ant has no prior disciplinary record as a nerchant
seaman.

GROUNDS FOR APPEAL

Appel | ant urges four points as grounds for appeal.

Point |I. The decision was based on grounds which were
arbitrary, unreasonable and not supported by the evidence.

a) The Exam ner rejected out of hand Appellant's evidence
t hat sought to attribute to Stephen a notive for neking
a fal se accusati on.

b) The Exam ner prejudged the issues by giving too nuch
weight to a mnor error in Appellant's testinony about
time when in fact Appellant had not erred, at the sane
time dism ssing as mnor errors in testinony agai nst

Appel | ant.

C) There was a |lack of objectivity in the celerity with
whi ch the Exam ner dism ssed the contention that
Appel l ant' s face had been brui sed because of an acci dent
in his own room
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Point Il. The reliance of the Exam ner on the testinony
of an unqualified expert denied Appellant a fair hearing.

Point Ill. The testinony of the expert w tness was
unreliable and unqualifi ed.

Point IV. The identification of Appellant and
corroboration of the accusation are insufficient in | aw.

APPEARANCE: Zwerling and Zwerling, New York Cty, by Irving
Zwerling, Esquire.

OPI NI ON

Appel l ant's second and third points are discussed first. They
deal with the testinony of Dr. Osher, ship's surgeon of AMERI CA
For understanding of the effect of his testinony, that of certain
ot her wi tnesses nust al so be consi dered.

The doctor was first called to testify about the events of the
norni ng of 13 August to which he was an eye witness. On
cross-exam nati on by Appellant's counsel he then testified that
Appel lant's reputation for dealing wth passengers was excell ent.

I n defense, Appellant was permtted, w thout objection, to
I ntroduce opinion evidence as to his character. R-188; R-210;
R-218. A fourth witness was permtted to testify, over objection,
that she did not feel that Appellant was capable of perform ng the
act charged. R-231. Appellant's wife then testified, w thout
obj ection, as to her opinion of his character and as to whether he
woul d have commtted the act charged. R-243 -- R-253.

According to Wgnore (Evidence, 1983), in establishing
t he character of an accused, "reputation is in the majority of

jurisdictions the exclusive node of proof." 1In the |ast
par agraph of footnote 2 to this section appears this:
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"The question, 'Do you believe that the defendant (or, a man
of his character) would be likely to commt an act of the kind
here charged?' which was usual in the early orthodox English
practice ... would be equally forbidden by the Anmerican

Opi nion rul e as above accepted.™

The testinony here sumari zed of the five character w tnesses
for Appellant was clearly personal opinion evidence and not
evi dence of reputation. However, except in one instance, no
obj ection was raised. The overruling of the objection was not in
accordance with the rule as stated by Wgnore, but, since this is
an adm nistrative and renedi al proceeding, "strict adherence to the
rul es of evidence observed in courts is not required.” 46 CFR
137.20-95. Further, the adm ssion of the evidence was to
Appel l ant's benefit. (At this point I wish to nake it clear that
| am not saying that the Opinion rule necessarily holds in these
proceedi ngs. Under the circunstances of this case, however, | am
willing to apply it vigorously for Appellant's benefit).

Appel l ant' s character as a purser and as a person who m ght or
m ght not be of the kind to conmt the act charged had been put in

| ssue. Three witnesses were therefore called in rebuttal. The
first of these the doctor who was recalled. Hi s testinony, which
Is specifically attacked on appeal, wll be considered |ast.

The second rebuttal w tness, the executive officer of AVERI CA,
was objected to generally by counsel on the grounds that evidence
of character may not be rebutted. This is incorrect, and the
Exam ner properly denied the objection. R-343. It was then
established that the wtness had know edge of Appellant's
reputation. He was asked to state what that reputation was. He
I ntroduced his testinony with a statenent that the evidence was
based upon conversations with others. Al though this is, in fact,
the primary way in which one's reputation becones known to anot her,
the Exam ner interrupted the wwtness. "Can you testify or give any
testinony regardi ng your opinion as to M. O Kon's character? ...
On the basis of your conversation with him or of any incident
whi ch i nvol ved hi mduring the course of your enploynent aboard the
vessel ..." R-344. There was no objection, and the w tness went
on to give his personal opinion of Appellant.

This is precisely what is prohibited in the "American Opinion
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rule.”

The next witness was asked to testify about Appellant's
reputation. Again wthout objection, he too gave his opinion on
Appel l ant's character. |t appears that this evidence had no
i nfl uence upon the Exam ner, for when he clearly set forth the
bases of his conclusions he nade no reference to it. (D 12).

To turn now to the testinony of the doctor we see that he was
first asked whether he was famliar with Appellant's "character and
reputation.” Know edge havi ng been established, he was asked,

“"What is that character and reputation?" R-306. The reply could
have remai ned within the bounds of the rule.

It did not. It gave an opinion as to character.

Counsel, objected, "M. Examner, | strongly object not only
to the characterization but to the obvious attenpt by the
Governnent to take a witness who has been proved to be a |liar and
try to correct his character now." The first part of the objection
was overl ooked and the second part |led to |l engthy argunent. After
t he Exam ner had indicated that he believed that evidence such as
Appel | ant had presented as to character (with respect to the act
charged) should nore properly cone from nedi cal sources, he
overrul ed the objection. R-307.

The I nvestigating Oficer then posed questions to the doctor

to establish his training in psychiatry. No voir dire

exam nation was sought by Appellant's counsel. Wen the doctor was
asked for his opinion "as a nedical doctor and psychiatrist as far
as your studi es have gone," objection was nmade. The Exam ner

decl ared that the question had already been answered. The

| nvestigating Oficer pointed out that he had previously exam ned
as to "reputation and character" but was now seeking the doctor's
opi nion as an expert. Wthout further objection the opinion was

| mredi ately gi ven. R-309.

When asked for the basis of his opinion the doctor stated that
anot her doctor, a passenger, had once told himthat Appellant
“broke into his roomfour tines during the night after his
13-year-ol d boy". On anot her occasion, the doctor testified, he
had seen in the hands of a fifteen year old boy an invitation,
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signed by Appellant, to a shipboard cocktail party.

On cross-exam nation on his training in psychiatry, the doctor
was asked, "Does that make you an expert?" The reply was, "No."
R- 320.

The whol e of this body of rebuttal evidence raises three
guestions. First is whether the subject nmatter is anong the
exceptions allowng a laynman to testify as to opinion. Anong these
exceptions are sone within the nedical field. GCenerally, a |aynman

may give an opinion as to sanity. Blunt v. United States, 244
F. 2nd 355, 364 (D.C. Cr. 1957). Intoxication is another

condition as to which a lay witness may give opinion. C J.S

Evi dence 546 (27). But | think that the condition which the

evi dence here sought to establish is, viewed as a nedical matter,
beyond the capacity of the |ayman. And, of course, viewed as a
matter of noral character, it may be limted by the Opinion rule.

Next is the question whether Appellant "opened the door"” to
such opinion evidence by introducing just such evidence hinself.
It is plain that Appellant did open his character to attack. But
It seens to ne that the adm ssion of inproper evidence w thout
obj ecti on does not nean that further such inproper evidence shoul d
al so be admtted over proper objection. It is true that proper
obj ection was not nmade in this case, but | amwlling to reviewthe
matters here as though they had, and | disregard entirely the |ay
character testinony adverse to Appellant.

Last to be considered is the testinony of the doctor as an
expert. "A fact may be testified to by any wtness, but, with a
few exceptions, an opinion can be given in evidence only by an
expert, and the qualifications as an expert and reasons for his
opi nion are part of the premse for allowng himto testify."
Lyles v. United States, 254 F. and 725, 731 (D.C. Gr. 1957).

Nei ther of the two essentials is present here. By his own

adm ssion the doctor was not an expert in psychiatry. Even it he
were, the two facts which he gave as the basis for his opinion are
i nsufficient in law as "reasons for his opinion."

For these reasons all the rebuttal evidence as to noral
character is rejected. Insofar as the Opinion of the Exam ner
(D-19) indicates any reliance on the testinony of the doctor in
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reaching findings of fact, | nust disagree. On appeal, no
consideration is given to this evidence.

It remains then to consider the record apart fromthe rejected
evi dence to determ ne whether the Exam ner's findings are
adequately supported. It is conceded that in the opinions of five
persons Appellant was not the sort of person to performan act |ike
t he one charged. The question is, however, whether the record
supports the finding that he did in fact performthe act.

First, I wll say that Exam ner's Finding of Fact #24 (D 3),
t hat Stephen wore a heavy ring on his hand, has no support in the
record and is specifically set aside.

The affirmati ve evi dence agai nst Appellant was primarily the
testi nony of Stephen who declared that he had recognized the face
of the intruder in his roomand who identified Appellant before
others shortly after the encounter. His testinony is partially
supported by that of Gutierrez, his roonmmte, who saw on the
i ntruder and officer's uniform There is the additional fact that
Appel | ant had a brui se on his cheek.

The question of the bruise is inportant for Stephen testified
that he had struck the intruder a blow on the face, and in the
testinony of the chief officer it appears that Stephen had so
stated before the confrontation. R-24.

All this is substantial evidence.

Appel l ant's deni al was coupled wth explanations as to the
origin of his bruise. The chief officer testified that Appell ant

had expl ai ned the bruise by saying, "I nust have fallen." R-32.
The doctor testified that on anot her occasion, Appellant said, "I
fell down the stairs last night." R-37.

On an accident report form identified as filled out in
Appel l ant's own hand, the cause of the injury was given as
"“unknown. "
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Appel lant's testinony at the hearing was that when he returned
to his quarters at about 2:00 AM he tripped and struck his face
on a chair.

One defense witness who delivered ice to Appellant's room
after 3:00 AM testified: "I didn't see actually the bruise, but
it looked to ne it was a little different. | delivered the ice and
he had a towel in his hands. | |ooked up and | know it was a
little red." R-179. At another point, this witness said, "I
| ooked in his face, yes ... | would say maybe he was a little red
in his face." R-180.

Anot her defense w tness who saw Appellant after the tinme of
the alleged fall testified, "He was kinda flushed a little red.™
Exhi bit A-6.

Appel lant did not nention a fall to either of these persons,
al t hough he assertedly called for the ice to put it on his face.

Fromthe contradictions in Appellant's versions of his injury,
as testified to by several wtnesses, and fromthe testinony that
his face was nerely flushed after the alleged fall, the Exam ner
coul d properly conclude that Appellant's testinony on the
essentials should be rejected.

Fromthe affirmative evidence agai nst Appellant, which was
probative and substantial, the Exam ner could properly concl ude
that the facts were as he found.

11
Appel lant's Point | on appeal is three-pronged.

First it is asserted, in effect, that the Exam ner gave
I nsufficient weight to evidence adduced by Appellant to inpugn the
notives of Stephen in accusing Appellant. Specific episodes were

referred to: trouble over a bar bill, an adnonition for wearing
| nappropriate attire, and a warning that personal whiskey bottles
shoul d not be taken into public spaces. |If all of these events

occurred as Appellant alleged, it would not necessarily foll ow that
t he Exam ner nust believe that Stephen falsely accused Appell ant.
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But it appears on this record that the allegations were not proved.

The Exami ner did accept as true the evidence about the bar
bill. He placed it as occurring on the night in question. (D 3,
Fi ndi ng #12), al though Appellant's unsupported testinony on the
poi nt would seemto place the incident on an earlier occasion
(R-256). However, concerning the attire and the bottl ed whi skey,
Appel | ant cal |l ed upon another witness to support him a touri st
class steward. Hi s testinony confirnms that of Appellant's as to
time, place and the substance of the incidents, but it is quite
obvious that he is tal king about a different group of young nen.

According to himthe group which gave Appellant troubl e that
ni ght was a group which he served with drinks in the | ounge, on
Appel l ant's account. It was a group that was playing poker, with
Appel | ant watching for sone tine. The witness even recalled in
detail the nature of the hard liquor in the round of drinks. But
the group in question was not given hard |iquor by Appellant in the
| ounge; it was given chanpagne at the dinner table. Al so, the
group identified by the steward was beardl ess while one of the
group in gquestion wore a beard.

Plainly this evidence is not so persuasive that the Exam ner
must find that the episode even occurred; nmuch less that it
I nspired Stephen to testify fal sely under oath.

Next it is conplained that the Examner laid too great stress
upon a mnor error in Appellant's testinony, when in fact it was
not even an error. This has to do with the tinme at which Appell ant
went to his quarters.

There was sone confusion in Appellant's testinony generated by
the fact that, unknown to the Exam ner up to that stage of the
proceedi ngs, the ship's clocks were on that eastbound voyage
automatically noved forward one hour every norning at 2:00 A M

The confusion may have been conpounded by the fact that one of
Appel lant's own wtnesses had earlier testified at five points
about events occurring at about 2:30 AM R-158; R 162; R-163. No
reference was nmade to the fact that on the norning in question
there was no 2:30 A M
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In any event, while there was difficulty in straightening the
matter out during the course of Appellant's testinony, there was
obvi ously no resultant prejudice because the Exam ner found,
conpletely in accordance with Appellant's testinony, that Appellant
went to his room"about 3:00 AM" (D3, Finding #18).

As to the third argunent of Point |, that the Exam ner was too
swft in rejecting Appellant's contention that his face had been
injured in a fall in his room what matters is not the celerity but

the finding was wel |l -founded. This has al ready been di scussed.

|V

Appel lant's fourth point is shortly stated, "I DENTIFI CATI ON
AND CORROBORATI ON FAIL TO MEET THE TESTS OF LAWHEREIN." The bri ef
decl ar es:

“"There has never been any substantiation or corroboration of
this charge. The evidence clearly shows that the only person
that even witnessed the all eged assault was the conpl ai nant

herein. Al other testinony nerely repeats or rephrases

the testinony of statenments nade by the conplainant. There is
absol utely no corroboration of this alleged incident
Corroboration nust be from i ndependent sources with

| ndependent know edge. "

I n support of this argunent, three New York cases are cited:
People v. Trowbridge, 305 N Y. 471, 113 N E 2nd 841 (1953);
People v. De Jesus, 11 A D. 2nd 711, 204 N Y.S. 2nd 607

(1960) : People v. Pernent, 13 A.D. 2nd 842, 216 N. Y.S. 2nd 634
(1961).

First let ne say that these cases do not stand for the
proposition that testinony of a conplaining wtness nust be
corroborated by testinony fromindependent sources wth independent
knowl edge. What they all say is that under a New York statute (Code
of Crimnal Procedure, 393-b) which permts a wtness who has
previously identified a person to testify to such previous
identification, it is error to permt another w tness, say a police
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officer, also to testify to the earlier identification.

The theory is that in a close case where the jury nust choose
bet ween the testinony of a single conplaining witness and the
defendant's testinony, to permt repetitive evidence of prior
i dentification mght so bolster the conplainant's testinony as to
I nfl uence the jury unduly.

Even in New York, however, admtting such testinony by police

officers is not always reversible error. People v. Al exander,
212 N.Y.S. 2nd 518.

This New York rule, if applied to the instant case, would not
nmean that Stephen's testinony required corroboration but rather
that the testinony of witnesses who testified that Stephen
i dentified Appellant as his assail ant shoul d have been excl uded.
These proceedi ngs are not bound by New York law. | m ght add,
however, that the New York rule is designed to prevent undue
I nfl uence on juries, and such rules are inapplicable to
adm ni strative proceedi ng.

Since the cited cases are conpletely inappropriate, we are
| eft with the naked proposition that corroboration of a conplaining
wtness is essential. Wile this rule nay obtain for sone crines
in certain jurisdictions, and Appellant has referred ne to none, it
does not hold for these adm nistrative proceedi ngs.

In three earlier cases involving nolestation of passengers it
has been noted; "This would ordinarily be sufficient since
corroboration is not essential in such cases and is indeed rarely

avai | abl e" (Appeal Decision No. 1168); "... corroboration is not
necessarily required depending on the circunstances of the

I ndi vi dual case" (Appeal Decision No. 1185); "... corroboration is
not considered to be an essential elenent to neet the tests of
substanti al evidence in these proceedings ..." (Appeal Decision No.
1228).

Even so, in this case there is corroboration. The fact of an
unexpl ai ned brui se on the cheek of a person who, if he had
perfornmed the act in question, mght well be expected to exhibit
such a mark, is evidence from an i ndependent source.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201479%20-%201679/1485%20-%200'K ON.htm (12 of 14) [02/10/2011 10:46:24 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10489.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10506.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10549.htm

Appeal No. 1485 - NORBERT STANLEY O'KON v. US - 7 January, 1965.

CONCLUSI ONS

| conclude that there is in this record reliable, probative,
and substantial evidence to support the Examner's findings as to
the ultimate facts.

ORDER

The order of the Exam ner dated at New York, New York, on 23
June 1964, i s AFFI RVED.

E.J. Rol and
Admral, United States Coast Guard
Conmandant

Signed at Washington, D.C., this 7th day of January 1965.
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