Appeal No. 1466 - FREDERICK J. SMITH v. US - 11 August, 1964.

In the Matter of Merchant Mariner's Docunent Z-491282 and all ot her
Seaman Docunents
| ssued to: FREDERI CK J. SM TH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1466
FREDERI CK J. SM TH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30-19

By order dated 27 March 1964, an Exam ner of the United States
Coast Guard at Phil adel phia, Pennsylvania, revoked Appellant's
seaman' s docunents upon finding himguilty of m sconduct and
| nconpetent. The specifications found proved allege that while
serving as engine utility on the United States SS DEL VALLE under
authority of the docunent above descri bed, on or about 2 Decenber
1962, Appellant, at Matadi, Republic of the Congo (Leopoldville),

(1) killed another nmenber of the crew, and

(2) by killing the other, during a period of nental
I nsanity, denonstrated a propensity to endanger the
safety of other personnel aboard the vessel.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of guilty to the charge and specification
of m sconduct and not guilty to inconpetence. The guilty plea was
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| ater changed to "not quilty."

The Investigating O ficer introduced in evidence entries in
the O ficial Log Book and shipping articles of DEL VALLE, and a
record and judgnment of a Congol ese court (in French and in
translation) certified under the seal of a U S. Vice-Consul. Two
ot her State Departnent conmunications of no relevance to this
proceedi ng were al so introduced, but they had no effect on the
deci si on.

I n defense, Appellant nmade an unsworn statenent.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charges and specifications
had been proved. The decision was served on 1 April 1964. Appeal
was tinely filed on 22 April 1964.

FI NDI NGS OF FACT

On 2 Decenber 1962, Appellant was serving as engine utility on
the United States SS DEL VALLE and acting under authority of his
docunent while the ship was in the port of Matadi, Republic of the
Congo (Leopoldville).

On 7 June 1963, the Court of First Instance of Leopoldville,
sitting in first degree crimnal jurisdiction, pronounced the
followng final judgnent in a case in which Appellant was accused
of a preneditated nurder:

WHEREAS t he accused appears in person, assisted by his
Def ense Counsel | or OSSEMERCT Al phonse, | awer at Leopol dvill e;

WHEREAS it is not disputed that the accused who was under
t he i nfluence of alcoholic drink, delivered a blowwth a
knife to Robert HAMPTON KLI NE on Decenber 2, 1962, at Matadi,
and that this blow caused the death of the victim

WHEREAS it is established by the expert nedical testinony
delivered by the psychiatrist, designated by the Court, that
t he accused, who underwent an operation for a brain fracture
at the end of 1959, was at the nonent of the crinme not
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responsi bl e psychologically for his acts and his action; that
the expert also notes that the accused is an individual
dangerous to society and that his internnment in a centre
specializing in the treatnent of psychically insane persons
for a long period of tinme is necessary;

VWHEREAS, according to the general principles of the penal
code, penal judgnent can be exercised only against those
persons responsible for their acts and, consequently, the
accused having been decl ared not responsible at the nonment of
t he of fensive deed should be acquitted of the deed with which
he i s charged:

VWHEREAS t he Court cannot order the internment of the
accused, a dangerous individual, since this neasure is not
within its jurisdiction but that of the medical service;

FOR THESE REASONS

IN VIEWOF the articles of the Penal Code Book I, the
Code of organi zation and judiciary powers and penal procedure;

THE COURT, RULI NG AFTER FULL HEARI NG

STATES as | aw that the accused FREDERI CK SM TH John i s
not penally responsible for his acts;

ACQUI TS him of the offense with which he is charged and
di scharges him..
BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) The charge of m sconduct was not sustained by
subst anti al evi dence;

(2) The charge of inconpetence was not sustained by
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substanti al evi dence;

(3) The proceeding was not within the policy and
pur pose set forth in the regul ations;

(4) Appellant was prejudiced by | ack of counsel at the
heari ng.

The specific assignnents of insubstantiality in the evidence
of m sconduct will not be reviewed here because of the disposition
to be made of that charge.

As to the evidence of inconpetence, it is urged specifically
t hat :

(1) There is no evidence of inconpetence to perform
duti es aboard shi p;

(2) The evidence adduced at the crimnal trial
establ i shed i nconpetence only at the tine of
comm ssion of the homcide, not a year and a half
at the tinme of hearing;

(3) There was no evidence of a propensity to endanger
ot her personnel aboard the vessel.

On the question of policy and purpose of proceedi ngs under 46
CFR 137 it is said:

(1) Acts of m sconduct or inconpetence commtted as
here must have sone relation to the docunent
hol der's duti es;

(2) There is no evidence that any conduct in this case
constituted a danger at sea.

In addition to a well prepared brief, Counsel has provided a

psychiatric report nmade on Appel |l ant about five weeks after the
hear i ng.

APPEARANCE: Stanford Shnukl er, Esquire, Phil adel phia, Pennsylvania
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OPI NI ON
I
To di spose of the m sconduct first, | hold that the findings
of the Exam ner as to m sconduct and i nconpetence are inconsistent
and the first nust yield to the second. It was specifically found

by the Exam ner that the hom cide was commtted "during a period of
mental insanity."

It is true that in proceedings |ooking to the preservation of
safety at sea the test of inconpetence is not such as is required
to establish a defense to a crimnal charge. |In many instances one
act may be an act of m sconduct for which the party is responsible
and may al so denonstrate a degree of inconpetence for sea service.
But the degree of inconpetency found here is such as to negative
responsibility for an act of m sconduct.

The only probative evidence of a wongful homcide in this
case is contained in the judgnent of the Congol ese court, under the
seal of the U S Vice-Consul, admtted into evidence pursuant to 28
U S C 1740. This judgnent of a foreign court is, of course, not
bi nding on the Exam ner. Had there been i ndependent eyew t ness
testi nony before the Exam ner as to the circunstances and the
condition of Appellant he would have been free to reject the
finding of inconpetence by the foreign court. But the judgnent of
the court, standing alone, as | see it, is indivisible. Insofar as
It proves a homcide, it proves a hom cide excusable by reason of
I nsanity.

On this record, the only finding that can be nade is of
| nconpet ence.

It i1s beyond question, and it appears to be conceded by
Counsel, That there is substantial evidence of inconpetence at the
time of the crimnal trial. The question then is whether there is
substanti al evidence of inconpetence at the tine of hearing. The
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record indicates a brain injury to Appellant in 1959, and there is
an inplication in the Leopoldville judgnent of causal connection
between that and the irresponsibility of 2 Decenber 1962. A
condition existing that |ong can be presuned to continue. That it
has continued is supported by the testinony of the psychiatrist,
recounted in the judgnent, that Appellant required internnent in a
center specializing in the treatnent of psychically insane persons
for a long period of tinme thereafter.

This is sufficient for the Exam ner to have concl uded that on
the date of hearing Appellant's condition rendered hi munfit for
service at sea.

As to whether this inconpetence is of the nature contenpl ated
in 46 CFR 136.05-20(a)(3), it is not enough to say that there nust
be proof of an inability to do work of one sort or another. The
performance of required duties nust be in a manner conductive to
safety at sea. Appellant may be an expert engine utilitymn, but
if in the performance of his duties he nay endanger others he is
not conpetent for such service.

The act establishing inconpetence need not be one directly
I nvol ved in the performance of duty. It is enough that the
conduct be of the sort that would, if carried over to shipboard,
endanger life or property. The killing of another is such an act.

It 1s urged that a killing such as proved here cannot lead to
a finding of a dangerous propensity. One act can lead to such a

finding. |In Boudoin v. Lykes Bros. S.S. Co. (112 F. Supp. 177,
affirmed 348 U. S. 336) a finding was nade that a certain seanan
"was a person of dangerous propensities and proclivities" such as
to render the vessel on which he served unseaworthy, yet the
assault and battery in that case was the first recorded act of

m sconduct on the part of the seaman and the only one involving
actual violence. If a propensity was established in that case, it
certainly is in this. Even apart fromthe original record, in the
psychiatric report filed by Counsel is found this | anguage:

"However by this one act he has shown that when provoked
to an extrene degree he is capable of reacting with force, a
reaction not unusual for many people under certain extrene
condi tions of stress and al so under the influence of alcohol.
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O the seaman's |ife, the Suprene Court has said:

"Fromthe earliest tines, maritine nations have
recogni zed that uni que hazards, enphasized by unusual tenure
and control, attend the work of seanen. The physical risks
created by natural elenents, and the |[imtations of human
adaptability to work at sea, enlarge the narrower and nore
strictly occupational hazards of sailing and operating
vessels. And the restrictions which acconpany |iving aboard
ship for long periods at a tine conbine with constant
shuttling between unfamliar ports to deprive the seaman of
the conforts and opportunities for |eisure, essential for
living and worki ng, that acconpany nost | and occupati ons.
Furthernore, the seaman's unusual subjection to authority adds
t he wei ght of what would be involuntary servitude for others
to these extraordinary hazards and [imtations of ship life."

Agui lar v. Standard Ol Co., 318 U S. 724, 727.

So considered, the seagoing life is seen as one precisely apt
to stinulate Appellant's propensities.

The only question remaining i s whether Appellant was
prejudiced by his failure to have counsel at the hearing.

Appel | ant was advi sed of his right to counsel by the
| nvestigating Oficer four days before the hearing. R 3. He was
advi sed of this right by the Exam ner on several occasions and even
urged to exercise it. R1, 2, R8 R9; R10 (three tines). The
record is clear that Appellant understood his right.

Hi s conduct on the record was rational. Hi s statenents were
| ucid, they conforned to those of a person who understood the
proceeding. He nade a decision to change a plea of qguilty to one
of not guilty. He persuaded the Exam ner to strike an allegation
of "malice aforethought” fromthe m sconduct specification.

It cannot be said fromthis that he was prejudiced by his
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voluntary and i nfornmed wai ver of counsel.

| wll point out also that counsel at the hearing could have
done only two things which were not done. The evidence agai nst
Appel | ant coul d not have been excluded and it is substantial. But

counsel m ght have persuaded the Exam ner to dism ss the m sconduct
charge. This is being done now. Second, he m ght have introduced

addi tional evidence of present psychiatric condition. Counsel has

done this on appeal and | have given it full consideration, finding
in it additional support to the Exam ner's deci sion.

CONCLUSI ON

| conclude that the charge of m sconduct in this case was not
proved, but that the charge of inconpetence was proved by reliable,
probative and substantial evidence.

ORDER

The findings of the Exam ner on the charge of m sconduct are
SET ASIDE. The findings of the Exam ner on the charge of
| nconpetence, and his order, dated at Phil adel phia, Pennsyl vani a,
on 27 March 1964, are AFFI RMVED.

E.J. ROLAND
Admral, United States Coast Guard
Conmandant

Signed at Washington, D.C., this 11th day of August 1964.

*xx*xx  END OF DECI SI ON NO. 1466 (*****
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