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In the Matter of Merchant Mariner's Docunment No. 761337 and all ot her
Docunent s
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Thi s appeal has been taken in accordance with Title 46
Uni t ed
States Code 239(g) and Title 46 Code of Federal
Regul ati ons
137. 30-
1

By order dated 23 March 1964, an Exam ner of the United

St at es

Coast CGuard at New York, N. Y., revoked Appellant's
seaman' s

docunents upon finding himaguilty of m sconduct. The
speci fication

found proved alleges that while serving as an engi ne yeoman
on

board the United States SS BRASIL under authority of the
docunent

above described, on or about 11 Septenber 1962,
Appel | ant

wrongfully assaulted and battered a fell ow crew nenber by
st abbi ng

himwth a
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kni f e.
At the original hearing Appellant was not represented
by
counsel. On Appeal from an order of revocation, | remanded so
t hat

W tnesses "vital to the defense" could be heard. (Appeal
Deci si on

No.
1407.)
On the continued hearing, Appellant was represented
by
prof essi onal counsel. Appellant entered a plea of not guilty
to

t he charge and
speci fication.

The Investigating O ficer first introduced in evidence

t he

testinony of the alleged victimand that of a witness to
a

conversation between the victimand Appellant. Appellant
t hen

testified in himown behalf. After the renand,
Appel | ant

I ntroduced the testinony of seven wtnesses and pl aced
five

docunents in the record. The Investigating Oficer presented
t he

testi nony of two nore
W t nesses.

At the end of the hearing, the Exam ner reserved deci sion.
He
then concl uded that the charge and specification had been
proved.
The Exam ner entered an order revoking all docunents issued
to

Appel | ant.
The entire decision order was served on 24 March 1964.
Appeal
was tinmely filed on 21 Apri
1964.
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FI NDI NGS OF
FACT

On 11 Septenber 1962, Appellant was serving as an
engi ne
yeoman on board the United States SS BRASIL and acting
under
authority of his docunent while the ship was at sea en route from
Eur ope to New York

As the vessel was to arrive at New York the next day, a union
neeting was held that night in the crew s nmessroom During the
nmeeti ng one Francisco J. Pereira, engine departnent del egate, was
extrenely vocal on the subject of the prospective discharge of a
stewardess. Hi s conduct appeared to irritate several nenbers
at t endi ng.

After the neeting Pereira and Appel |l ant engaged in a scuffle.
Pereira went to his roomand then started back to the nessroom at
about eleven fifteen to get a cup of coffee before going on watch.
As Pereira passed through a door in the passageway he encountered
Appel l ant on the other side. Appellant had a knife with a narrow
five inch blade. Wth this he cut Pereira on the left side of the
chest. A seaman naned Day was present at the tine.

Pereira wanted to take Day and Appellant to the staff captain,
but was persuaded by one Davila to go to the hospital for
treatment. Report was made to the watch officer that Pereira
accused Appellant of cutting him with Day as a wwtness. Third
Oficer Frank went to the hospital and then to Appellant's room
Appel l ant was feigning sleep. M. Frank told himto get up and go
to the hospital

There Pereira identified Appellant as his assail ant.

M. Frank observed fresh bl ood on Appellant’'s hands.
Appel | ant stated that he had cut his hand but inspection showed no
cut. Sonewhat |ater Third O ficer Schiot also observed bl ood on
Appel l ant's shirt and on his hands and arns.

Twenty two stitches were taken in Pereira s wound.

The next day, after arrival at New York, one Vicente Andino
was present in Pereira s roomwhen Appellant stopped in front of
t he open door and accused Pereira of hitting himin the eye. He
declared that if Pereira hit himagain he would cut Pereira again.
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Pereira was unfit for duty until 27 Septenber 1962.

A nonth or two after the cutting Appellant was again serving
aboard SS BRASIL. Third Oficer Frank engaged himin conversation.
Appel l ant made a remark to the effect that although Pereira was a
bi g man, he, Appellant had taken care of him

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that
"1l. Decision rendered is contrary to the weight of the

evi dence.
2. Heari ng exam ner considered facts not in evidence.
3. Heari ng exam ner before hearing all the facts and
evi dence pre-determ ned and pre-judged the person
charged. "

There are no specific assignnments of error.

APPEARANCE: Zwerling and Zwerling, by Sidney Zwerling,
Esquire of New York City.

OPI NI ON

This is a case in which Appellant and the only identified

W tness both deny any know edge of or participation in the alleged
assault and battery. There are conflicts in the testinony of other
W tnesses as to what happened after Pereira was cut, particularly
with respect to what happened after Pereira was cut, particularly
wWith respect to the presence of Appellant and Day with Pereira in
the nessroomat the tine when Pereira in the nessroomat the tine
when Pereira was persuaded to go to the ship's hospital.

As the trier of facts, the Exam ner has the duty to sift the
evidence, to discard the unreliable and immterial, and to
determ ne whet her any facts have been established. When the
Exam ner has made findings it is the function of reviewto
ascertain whether the record contains evidence sufficiently
reliable to sustain a reasonable man's concl usion that such were
t he facts.
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It is undeniable that Pereira was cut. Hi s testinony was that
Appel lant cut him Despite Appellant's claimto have been asl eep
shortly after this time, there is evidence that he was feigning
sleep. There is testinony of two witnesses that he had bl ood on

hi s hands and shirt when he arrived at the hospital. There is
evi dence that on the next day he nade a threat to cut Pereira
"again." Finally, there is evidence that on a | ater voyage of

BRASI L he boasted that although Pereira was a big man, he had
"taken care" of him

Al this provides sufficient basis for the Exam ner to find,
despite Appellant's denials, that he had in fact cut Pereira.

As to the naked assertions that the Exam ner prejudged the
case and relied on facts not in evidence, | have reviewed the
record thoroughly and can find nothing to provide a basis for even
a hint of such inpropriety.

CONCLUSI ON

| conclude that the charge and specification were proved by
t he necessary quantum of evi dence.

ORDER

The order of the Exam ner dated at New York, N. Y., on 23 March
1964, is AFFI RVED

E. J. Rol and
Admral, United States Coast @uard
Conmmandant

Si gned at Washington, D. C., this 1l1th day of August 1964.
****x*  END OF DECI SION NO. 1465 *****
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