Appeal No. 1456 - EUGENE M. SILVASV. US- 10 June, 1964.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-384891 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: EUGENE M Sl LVAS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1456
EUGENE M SI LVAS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 20 Novenber 1963, an Exam ner of the United
States Coast CGuard at Corpus Christi, Texas revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
speci fication found proved all eges that while serving as Second
Cook on board the United States SS SAN JACI NTO under authority of
t he docunent above described, on 3 Septenber 1963, Appell ant
assaul ted and battered nessman Mejia wth a dangerous weapon, to
wit: a knife.

At the hearing, Appellant was represented by a union
patrolman. A plea of not guilty was entered to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of messman Mejia. By stipulation, the testinony given by eight
ot her crew nenbers at the Coast Guard | nvestigation on 5 Septenber
was admtted in evidence. No other evidence was submtted by the
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def ense.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved.

FI NDI NGS OF FACT

On 3 Septenber 1963, Appel lant was serving as Second Cook on
board the United States SS SAN JANCI NTO and acting under authority
of his docunent while the ship was at Norco, Loui siana.

On the norning of this date, Appellant tal ked with nessnan
Mejia concerning conplaints about his unsatisfactory work. Such
reports cane to Appellant in his capacity as a union del egate.

Bot h seaman then went ashore and drank intoxicants to sone
extent. They returned to the ship at approximately 1530 to get
under way at 1600 and had an argunent on the fantail before Mejia
went to work in the pantry to get ready for the evening neal.

Shortly prior to 1600, Appellant, Chief Cook Gones, and Chi ef
Steward Hopkins were in the passageway near the entrance to the
officers' saloon. The latter two seanen were trying to persuade
Appellant to stay away fromthis area near the pantry in order to
avoid the possibility of further difficulties between Appellant and
Mejia. The officers' saloon is also adjoined to the pantry.

At this tinme, Mejia cane into the saloon fromthe pantry and
started to pass the other entrance to the sal oon outside of which
the Chief Cook, Chief Steward and Appellant were standing. There
was a brief exchange of unfriendly words before Mejia threw a
basket of fruit at Appellant who then quickly left the Chief Cook
and Chief Steward and approached Mejia, a much smaller nman than
Appellant. Mejia ran into the pantry with Appellant in imedi ate
pursuit carrying a knife of undeterm ned description which he had
pi cked up off a shelf in the saloon. While in the pantry,
Appel l ant cut Mejia with the knife inflicting a severe wound about
eight inches long in his right side. (There is no evidence that
anybody el se was in the pantry and there was no ot her apparent
means by which the wound coul d have been inflicted.)

Mejia backed away fromthe pantry into the crew s nessroom (on
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t he opposite side of the pantry fromthe officers' saloon) in the
presence of oiler Aiver as well as nessman Weller and Polk. Mejia
was bl eeding profusely and holding his side. Appellant was
standing at the entrance to the crew s nessroomfromthe pantry but
no weapon was seen in his possession. An anbul ance was called and
Mejia was hospitalized for about two weeks. He was not fit for sea
duty when he testified at the hearing a nonth after being injured.

Local authorities and the Chief Mate questi oned Appell ant
before the ship got under way. He admtted having commtted the
of fense, showed how he got the knife and cut Mejia, but insisted
that he did not know what happened to the knife. The Chief Mite
could not find it. The Chief Mate was also told by Appellant that
he had to this in order to nake the nessnman | eave Appel | ant al one.
Appel | ant was ordered to pack his bel ongings and | eave the ship.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

1. Appellant was deprived of a fair and inparti al
heari ng when counsel for Mejia was permtted to act as interpreter
for Mejia when he answered cross-interrogatories at the hearing.
Both nmen were interested parties at the hearing because of a civil
claimby Mejia against the owners of the vessel. The value of the
cl ai mwoul d be enhanced by making out a strong case against Mejia
at the hearing and establishing that he did not neasure up in
di sposition to the ordinary nen in the calling. Counsel for Mjia
had no right to take an active part in the hearing except to advise
his client. The rights of Appellant should have been fully
protected at a hearing which resulted in the loss of his |ivelihood
at sea.

2. The evidence relied on to prove that Appellant
stabbed Mejia is so contradictory as to have no probative val ue.
Even Mejia admtted that he say no knife at the tine he clains to
have been cut by Appellant which in the passageway. Chief steward
Hopki ns and Chi ef Cook Gones, who were in the passageway at the
time, stated enphatically that they saw no knife or stabbing at any
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time. No.knife was seen by any of the other w tnesses or found
| at er.

In conclusion, it is submtted that the case should be
di sm ssed or remanded for a new hearing to establish all the facts.

Appear ance on appeal : John J. Pichinson of Corpus Christi,
Texas by Thomas W Mack, Esquire, of
Counsel .
OPI NI ON

Consi deration of the testinony of the w tnesses, wthout
regard to that of nessman Mejia, convinces ne that the only | ogical
concl usi on, which accounts for the serious injury suffered by
Mejia, is that he was cut by Appellant with a knife. Therefore,
there is substantial evidence that Appellant is guilty of the
of fense al |l eged.

The inpropriety of Mgjia's counsel acting as interpreter for
Mejia (when he answered cross-interrogatories) could not have
constituted material prejudice, thereby depriving Appellant of a
fair and inpartial hearing, because this testinony does not contain
anything prejudicial to Appellant that was not covered by the
di rect exam nation of Mejia which was conducted w t hout an
interpreter. 1In addition, Mejia's testinony has been given no
significant weight since its lack of clarity nmakes it very
confusing. This is probably due to a conbination of the |anguage
barrier involved when he testified and sone degree of intoxication
at the time he was cut. Furthernore, the use of the interpreter
was not prejudicial since there is nothing in the record to
i ndi cate that nay part of the testinony was msinterpreted to

convey an erroneous neaning or inpression. See Lujan v. United
States, 209 F. 2d 190 (10th G r. 1953).

Al t hough there is no evidence that anyone saw Appel | ant cut
Mejia with a knife or saw the weapon at any tinme, the
circunstantial evidence against appellant is extrenely strong. The
Chi ef Steward and Chief Cook were with Appellant on one side of the
pantry and saw himchase Mejia into the pantry. The Chief Cook
testified that he know of no neans by which a person was likely to
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be cut accidentally in the pantry. Mejia was next seen by three

ot her witnesses on the opposite side of the pantry as he energed
after having been cut. Testinony by these wi tnesses al so indicates
t hat Appellant was right behind Mgjia and that nobody el se was in
the pantry. One of these three w tnesses, nessman Pol k, st ated
that he saw the cut and that Mejia said he had been stabbed by

Appel | ant.

Mejia's testinony is not clear as to whether he was in the
pantry or passageway when he was cut. H's best testinony as to
this seens to be his statenent, "I don't renenber”. According to
the Chief Mate, Appellant said it happened either in the pantry or
t he saloon. The indications fromthe evidence as a whole are that
it took place in the pantry. This location fully accounts for the
failure of the Chief Steward and Chief Cook to see the attack from
their position in the passageway and explains why they woul d not
necessarily have seen the weapon which, according to the Chief
Mate's testinony, Appellant said he hurriedly picked up off a shelf
in the saloon just prior to chasing Mejia into the pantry. Wth
respect to the failure to find the weapon, the Chief Mate stated
t hat he went on watch as soon as Appellant left the ship and the
Master testified that there was no subsequent search nade to | ocate
it.

Any ot her explanation as to how Mejia m ght have been injured,
ot her than by Appellant with a knife, was elimnated by the
adm ssi ons made by Appellant to the Chief Mate soon after the
| nci dent occurred. These adnmi ssions are referred to above. Although
Mejia's testinony i s not dependabl e when consi dered above, it is
substantially consistent wwth the other evidence which points to
Appellant as the guilty party.

| agree with the Exam ner that, despite Appellant's prior
clear record, this vicious and unjustified attack indicates such
dangerous inclinations on the part of Appellant that he should be
deprived of the right to go to sea as an enployee on United States
mer chant vessel s.

ORDER

The order of the Exam ner dated at Corpus Christi, Texas, on
20 Novenber 1963, is AFFI RMVED.
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E. J. Rol and
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 10th day of June, 1964.
**x** END OF DECI SION NO. 1456 *****
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