Appea No. 1449 - Edward Moller v. US- 3 April, 1964.

IN THE MATTER OF LI CENSE NO. 258272 AND ALL OTHER LI CENSES
| ssued to: Edward Ml | er

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1449
Edward Mol | er

Thi s appeal has been taken in accordance with Title 46 United
States Code 139(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 6 Decenber 1963, an Exam ner of the United
States Coast CGuard at San Francisco, California suspended
Appel lant's |icense for three nonths on twel ve nonths' probation
upon finding himguilty of negligence. The three specifications
found proved allege that while serving as Master on board the
United States SS FLYI NG ENDEAVOR under authority of the license
above descri bed, on 14 March 1963, Appellant contributed to the
groundi ng of his vessel by failing to acquaint hinself with
avail able Notices to Mariners (first specification), by using an
obsol ete chart while navigating the vessel (second specification),
and by failing to use all navigating informati on which was
avail able (third specification).

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced docunentary evi dence
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consisting of an Oficial Logbook entry and a casualty report
referring to the groundi ng on the new extension of the breakwater
at Barcelona, Spain, Notice to Mariners No. 24 of 16 June 1962

whi ch indicates that the Barcel ona breakwater was bei ng extended,
and a chart (H 3. 3995) corrected to 9 February 1963 whi ch depicts
the construction project as described in Notice to Mariners No. 24
of 1962.

Appel l ant testified in his defense and submtted chart H O
3995 corrected to 23 March 1963 which indicates that the breakwater
extension was shorter than shown on the Governnent exhibit and that
t he navigational markings were different. Appellant testified that
he woul d not have navigated as close to the breakwater as he did if
he had known that it was bei ng extended.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
has been proved.

FI NDI NGS OF FACT

On a foreign voyage whi ch began on 26 February 1963 and
ext ended beyond 14 March 1963, Appellant was serving as Master on
the United States SS FLYI NG ENDEAVOR and acting under authority of
his |icense.

About two or three days before | eaving the Port of New York at
t he begi nning of the voyage, Appellant told the navigating officer
(Second Mate) that a stop at Barcel ona, Spain had been added to the
schedule for the voyage. It was the practice on the ship to
di scard Notices to Mariners after using themto correct only the
charts needed for the ship's route. Since the ship had not been to
Barcel ona for at |east four years, Appellant informed the Second
Mate of the newy schedul ed stop at Barcelona at |east two days
before departing New York and told himto check the Barcel ona
chart. On the follow ng day, the Second Mate notified Appellant
that the Barcel ona chart was on board. This was chart H O 3995
whi ch showed on its face that it was corrected to Novenber 1958 and
contained nothing to indicate that any later correction had been
made. In this condition, the chart was used by Appellant while
approachi ng Barcel ona. There was nothing on the chart about the
construction project to extend the Barcel ona breakwater. This was
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the subject matter of Notice to Mariners no. 24 of 16 June 1962
whi ch was readily available in New YorKk.

The FLYI NG ENDEAVOR st opped at Cadi z, Spain and then headed
for Barcelona. Appellant was personally in charge of the ship's
navi gati on as she approached to within about a mle of the
Bar cel ona breakwater on the norning of 14 March and signaled for a
pilot. Wile waiting, Appellant allowed the ship to nove at a very
sl ow speed toward the end of the visible breakwater for
approximately fifteen mnutes as the pilot boat stayed inside the
br eakwat er .

The entire breakwater extension which was under construction
was below the water |ine and Appellant did not know of this
project. At 0730, the ship ran aground on the sand and gravel fil
used for the breakwater extension. This was about 300 yards from
the end of the visible breakwater and at a point where the ship's
chart indicated nine fathons of water.

Wth the assistance of tugs, the ship was afl oat at 0952.
Exam nation of the hull be divers at Barcelona failed to disclose
and damage and the ship was permtted to proceed on her voyage.

Appel | ant has been going to sea since 1922 and has no prior
record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that there is insufficient evidence to
support the decision of the Exam ner.

APPEARANCE: David C. Phillips, Esquire, of San Franci sco,
California, of Counsel

OPI NI ON

The above findings of fact are based on Appellant's testinony
with the exception of the information pertaining to the
construction of the breakwater extension.
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The findings are sufficient to support the conclusion that on
14 March 1963 Appel |l ant was negligent in navigating the vessel as
he did while depending on a chart which gave no indication that it
had been checked for Notice to Mariners corrections issued after
1958 (second specification). The evidence does not support the
al l egation that Appellant negligently failed to acquaint hinself
with available Notice to Mariners on 14 March (first specification)
since there is no evidence as to what Notice to Mariners were on
board. The third specification, which alleges the failure to use
al | avail abl e navigational information, on 14 March, is vague and
the record does not clarify the purpose of this specification.
Therefore, the conclusion that the first and third specifications
were proved is set aside and the two specifications are di sm ssed.

Wth respect to Appellant's reliance on the Barcel ona chart,
corrected to Novenber 1958, it is ny opinion that this constituted
negl i gence which contributed to the grounding. Appellant testified
that he did not question the accuracy of the chart after the Second
Mate sinply reported that it was on board. Know ng that the
Bar cel ona chart would not have been kept current by corrections
because the ship had not been stopping there, Appellant should
have questioned the Second Mate about the chart. This would have
di scl osed that it had not been checked by himfor corrections in
all Notices to Mariners after Novenmber 1958 as it should have been.
It was negligent for Appellant, as the ships Master, to have relied
on such an old chart wthout at |east having taken this reasonabl e
precaution to ascertain whether or not it was up-to-date.

The fact that Notice to Mariner's No. 24 of 16 June 1962 did
not accurately describe the event of the breakwater extension or
t he navigational aids marking it is not material since this notice
correctly showed that there was construction work in progress where
the ship ran aground on the subnerged fill. Appellant testified
t hat he would not have gone in so far toward the breakwater if he
had been using the chart, introduced by the Governnent, depicting
the construction project in terns of Notice to Mariners No. 24 of
1962.

The Exam ner took into consideration Appellant's prior
excellent record and certain mtigating circunstances such as the
failure of the navigating officer to bring the chart up-to-date and
the [ ack of any warning by the pilot boat as the FLYI NG ENDEAVOR

file://l/hgsms-lawdb/users/K nowl edgeM anagement...0& %20R%201279%20-%201478/1449%20-%20M OL LER.htm (4 of 5) [02/10/2011 11:37:59 AM]



Appea No. 1449 - Edward Moller v. US- 3 April, 1964.

approached the breakwater. In view of these factors,

t he

Exam ner's order of a suspension placed on probation is appropriate

and w ||l be sustai ned.

ORDER

The order of the Exam ner dated at San Franci sco,

on 6 Decenber 1963, is AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this third day of April,

*xx**x  END OF DECI SI ON NO. 1449 ****=*

Top

Cal i forni a,

1964.
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