Appeal No. 1440 - WILLIAM M. HANDLEY v. US - 14 January, 1964.

In the Matter of License No. 271480 Merchant Mariner's Docunent No.
Z- 319602 and all other Seaman Docunents
| ssued to: WLLIAMM HANDLEY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1440
WLLIAM M HANDLEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 24 June 1963, an Exami ner of the United States
Coast Guard at Boston, Massachusetts revoked Appell ant's seaman
docunents upon finding himguilty of m sconduct. The two
speci fications found proved allege that on 10 May 1959, while
serving as First Assistant Engineer on the United States MW THOVAS
NELSON under authority of his |license as Chief Engineer, Appell ant
| ndecently assaulted a girl eight years of age while the ship was
in a foreign port; and, on 6 January 1961, Appellant wongfully
falsified the application for renewal of his |license by denying
havi ng been convicted by any court since the issuance of his
| i cense as Chi ef Engi neer.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence several
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docunentary exhibits. It was then stipulated that Appellant and
t he person convicted in England, as indicated in one of the
exhibits, were the sane person; an appeal was taken fromthe
conviction; after Appellant was released on bail, he left Engl and
and thereby forfeited bail.

Appel l ant testified that he had admtted nol esting sexual ly
the girl in question but stated that such adm ssions had been nade
whil e he was "under pressure”. Appellant also testified that he
bel i eved the appeal fromthe conviction was still pendi ng when the
heari ng comrenced on 28 March 1963.

Counsel for Appellant argued that Appellant had not been
“convicted" in terns of his |icense renewal application because the
appeal was still pending. It was conceded that there was evidence
i n support of the specification alleging the indecent assault. The
Exam ner found both specifications proved and indicated that the
result would be the sanme if he found only one specification proved.
In mtigation, the Exam ner received evidence of Appellant's
background and a professional psychiatric evaluation of Appellant's
condition. The Exam ner then, on 24 June 1963, rendered an oral
deci sion and served a witten order on Appellant revoking all his
seaman docunents. The entire decision was served on 2 July 1963.

FI NDI NGS OF FACT

On 10 May 1959, Appellant was serving as First Assistant
Engi neer on the United States MWW THOVAS NELSON and acti ng under
authority of his license while the ship was in the port of G asgow,
Engl and.

Wil e ashore on this date, Appellant indecently assaulted a
girl who was eight years old. For this offense, Appellant was
convicted on his plea of guilty before the Magistrate's Court in
the Gty of Salford, England on 23 June 1959. Appellant was then
sentenced to inprisonnment for four nonths. He was released on 100
pounds bail after taking an appeal. Appellant forfeited his bail
by | eaving the country and not returning at any tine after he was
convicted. Appellant had told his |lawer in England that he woul d
return within a short tine. There is no evidence in the record
t hat the appeal was decided in Appellant's absence or that it is
still pending.
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At Boston, Massachusetts on 6 January 1961, Appellant filed a
witten application for the renewal of his license as Chief
Engi neer and checked "No" as his answer to the question, "Have you
ever been convicted by any court (including a mlitary court) for
other than mnor traffic violations since the issuance of your
present grade of |icense?" The application was signed, and sworn
to, by Appellant.As a result of this application, Appellant was
| ssued License No. 271480.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that Appellant did not wongfully
falsify his |icense renewal application because there is no
evidence of a "final conviction" as a result of the trial in
Engl and because an appeal was taken fromthe conviction. |nproper
reference to the details of the conviction prejudiced Appellant in
his attenpt to convince the Exam ner that Appellant believed the
appeal was still pending and that he had not been "finally
convi cted" when he testified al nost four years after the conviction
by the Magistrate's Court. As a matter of law, there is no
conviction until a final judgnent is handed down after an appeal
has been taken.

An order of revocation is not warranted or desirable as
| ndi cated by the psychiatric of Appellant and rel ated
cl rcunst ances.

APPEARANCE ON APPEAL: Feeney and Mal one of Boston,
Massachusetts, by Joseph F. Feeney,
Esquire, of Counsel.

OPI NI ON

Appel l ant' s contentions are not convincing on the nerits and
are not persuasive concerning the suggested nodification of the
or der.
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First of all, we are not concerned wth what constitutes a
“final conviction" in the legal, technical sense, but whether or
not Appell ant had been "convicted" with the comonly accepted
meani ng of the word as used on the |license renewal application.

The word "convicted" is usually understood to indicate that a
person has pleaded guilty to an offense or has been found guilty by

ajury, either before or after sentencing. 13 Corpus

Juris, p. 903. Wen an appeal is taken, the defendant stands
convicted by the action of the court of original jurisdiction
pendi ng proceedings in the appellate court and until such tine as
sonme contrary action is taken by the appellate court; the latter
may affirmthe judgnent of the |lower court as distinguished from

the rendering of a new judgnent by the appellate court. Schwab

v. Berggren (1892), 143 U S. 442, 451. Appellant had been
convi cted and the conviction renmai ned outstanding, so far as the
record discloses, when he filed his Iicense renewal application.
Hence, the application was falsified.

As to whether or not Appellant "wongfully" and, therefore,
knowi ngly falsified the application, he sinply testified that he
honestly believed that the appeal was still pending. But he was
not asked whet her he believed that he had been "convicted" w thin
t he nmeani ng of the question on the application form After
forfeiting bail by |eaving Engl and approximtely a year and a half
before making the |icense application and not having since returned
to that country, it is ny opinion that there was no reasonabl e
basis for Appellant to believe, and that Appellant did not believe,
that as of 6 January he was correct in indicating that he had not
been "convicted". In the absence of any evidence to the contrary,
the only | ogical conclusion to be drawn was that the appeal from
t he conviction had been di sm ssed, especially since Appellant had
broken his word, to his |lawer in England, that Appellant would
return in a short while for the appeal. Consequently, the
application not only was "falsified", but this was done
"wrongfully" by Appellant. There is nothing in the record,
concerning the details of the offense in England, which convinces
me that Appellant was prejudiced in his attenpt to convince the
Exam ner that Appellant did not believe he had been convicted.

At the hearing, counsel conceded that there was evidence to
support the indecent assault alleged in the other specification and
Appel l ant did not deny it except by inplication when he testified
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that he had admtted it while "under pressure”. Therefore, there
IS no reason to question the Exam ner's conclusion that there is no
evi dence to overcone the record of conviction which constitutes
substanti al evidence of the offense.

Rel ative to the evidence submtted in mtigation, particularly
the psychiatrist's opinion that Appellant is fit for sea duty, it
I's noted that the order of revocation was inposed for two serious
acts of m sconduct and not for inconpetence based on a
determ nation that Appellant is not nentally fit for sea duty. |
agree wth the Exam ner that either of these offenses al one woul d
justify the revocation. This is true wwth respect to the indecent
assault because of the very nature of the offense. Concerning the
| i cense application falsification, this is so since the disclosure
of the conviction would have precluded the issuance of the |icense
to Appell ant.

ORDER

The order of the Exam ner dated at Boston, Massachusetts, on
24 June 1963, i s AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Commandant

Si gned at Washington, D.C., this 14th day of January 1964.

*xx*x*x  END OF DECI SI ON NO. 1440 ****=*
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