Appeal No. 1437 - DAVID E. EMERICK v. US - 16 December, 1963.

In The Matter of Merchant Mariner's Docunent No. Z-902338-D3 and
all other Seanan Docunents
| ssued to: DAVID E. EMERI CK

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1437
DAVI D E. EMERI CK

Thi s appeal has been taken in accordance Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 15 February 1963, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The three
specifications found proved allege that while serving as Second
Cook on board the United States SS MERMAI D under authority of the
docunent above descri bed, on 8 Cctober 1962, Appellant assaulted
and battered the Second Mate and the Third Mate by kicking each one
of them Appellant assaulted the Chief Mate by pushing him

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating O ficer introduce in evidence the testinony

of all three nmates all eged to have been assaulted.

I n defense, Appellant offered in evidence certain photographic
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exhibits, his own testinony and the testinony of a steward naned
Duff who was not serving on the ship on the date of the alleged
of f enses.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and three
speci fications had been proved.

FI NDI NGS OF FACT

On Cct ober 1962, Appellant was serving as Second Cook on board
the United States SS MERMAI D and acting under authority of his
docunent while the ship was in the port of San Juan, Puerto Rico.

About 1330 on this date, Appellant was angry and talking in a
very | oud voice while discussing his job with a union patrolman in
t he presence of the Boatswain. The Chief Mate and Third Mate were
nearby on the main deck. The Second Mate |left his roomand told
Appellant to be quiet. Appellant, a nuscular seaman who i s SiX
feet tall and 30 years of age, noved toward the Second Mate, a nuch
smal | er and ol der person, kicked the Second Mate in the seat of his
pants as he stepped over the coamng to return to his room and
followed the Mate. The Chief and Third Mates, seeing this, went to
t he Second Mate's room

Upon entering the room the Chief Mate saw that Appellant was
threatening to attack the Second Mate. Wen the Chief Mate told
Appel lant to | eave the room Appellant used both hands to push the
Chief Mate away. The latter went to get handcuffs and soon
returned with them During the course of a futile attenpt by the
three mates (all 49 years of age) to put the handcuffs on both of
Appel lant's wists, Appellant suffered various injuries. At this
time or earlier, Appellant kicked the Third Mate very forcefully in
the stomach. Appellant finally broke | oose fromthe mates and | eft
the room He was |later taken ashore by the |ocal police
authorities. Appellant was given nedical treatnent and did not
return to the MERMAID for the bal ance of the voyage. There is no
evi dence that judicial action was taken agai nst Appellant in San
Juan.
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Appel l ant has a prior record as a result of a hearing in
February 1962 when he was found guilty of five offenses including
an assault and battery in Septenber 1961 and a simlar offense in
January 1962. On the forner occasion, Appellant struck a crew
menber a hard blow on the head with his fist and, in the latter
I nstance, Appellant persisted in attacking another nenber of the
crew even after Appellant was ordered by a ship's officer to stop.
At the conclusion of the hearing, the Exam ner ordered Appellant's
docunents suspended for only two nonths outright plus three nonths
on ei ghteen nonths' probation, but indicated that both offenses
were serious assaults which would have resulted in a | engthy
outri ght suspension except for Appellant's previous clear record at
the tine.

BASES OF APPEAL

The grounds urged by Appellant, for nodifying or vacating the
Exam ner's order of revocation, deal primarily wth attacking the
credibility of the Governnent's three witnesses - the Chief Mate,
Second Mate and Third Mate. The testinony of each mate contradicts
that of the other two to such an extent that their testinony is
I ncredi bl e and shoul d not have been accepted by the Exam ner who
relied on Appellant's prior record in deciding to reject his
version that he was "worked over" (see photographs in evidence) by
the three mates after one of them struck Appellant from behind.

Wth respect to the issue of credibility, the Exam ner's
deci sion does not refer to the disinterested wtness Duff whose
testi nony does not support the findings nade by the Exam ner.

APPEARANCE: Dor f man, Pechner, Sacks and Dorfrman of Phil adel phi a
by Sidney J. Snolinsky, Esquire, of Counsel.

OPI NI ON

The above findings of fact agree basically with those of the
Exam ner and the testinony of the three mates. Qher details are
not necessary since Appellant was charged only wth kicking the
Second and Third Mates and pushing the Chief Mte.
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Appel lant's version is that the Second Mate fell while
returning to his roomand Appellant's foot m ght have accidentally
touched the mate's trousers; Appellant then went to the Chief
Steward's room and was standi ng outside the roomwhen he was hit on
t he head from behi nd and knocked unconsci ous; he cane to in the
Second Mate's room which was nearby, while he was being severely
beaten by the three mates; Appellant managed to break | oose and
| eave the roomafter kicking the Third Mate and pushing the Chief
Mat e.

Appel l ant admts that he did the acts alleged but clains that
the circunstances were such that these acts did not constitute
of fenses of assault and battery. The conflict in testinony between
the version presented by Appellant and that presented by the three
mat es constituted an issue of credibility which was resol ved
agai nst Appellant by the Exam ner when he stated, in his decision,
"I have accepted the testinony of the three Mates and rejected the
testinony of Enerick [Appellant] as being unworthy of belief".
There is no indication in the record that the Exam ner relied on,
or even knew about, Appellant's prior record when he reached this
conclusion. As the trier of the facts who heard and observed the
W t nesses, the Exam ner was in the best position to judge their
credibility. H's determnations with respect to this wll be
sustai ned unless they are clearly erroneous.

There are sone discrepancies in the testinony of the mates
such as what was happening in the room both when the Chief and
Third Mates first reached the Second Mate's room and | ater when the
Chief Mate returned wth the handcuffs, at what point Appell ant
threw a drinking glass agai nst a bul khead, when the Third Mate was
ki cked by Appellant, and who foll owed Appellant when he left the
Second Mate's room It is nmy opinion that these are relatively
m nor di screpancies as to the details and may be attributed to
human error in recalling observations nade at a disorderly scene or

while the witness was excited. See Conmmandant's Appeal
Deci sions No. 924 and 1014. Consequently, these discrepancies

are not sufficiently inportant to reject the Exam ner's

determ nations as to credibility by concluding that the mates |i ed
in order to conceal the fact that they had beaten Appell ant under
t he circunstances which he testified it occurred. As found, the
record shows that Appellant was injured but the fact that he
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admtted being able to break away fromthe three mates both
discredits his testinony that he was being given a severe beating,
and supports the inference that the mates "worked over" Appell ant
with |l ess than sufficient force to subdue him

The testinony of seaman Duff is not significant since he was
not present or even a nenber of the crew at the tinme of this
i ncident. Wen the Exam ner accepted the testinony to the three
mates, he indirectly rejected any hearsay testinony to the contrary
gi ven by Duff.

It seens nmuch nore significant that no apparent attenpt was
made by Appellant to obtain the testinony of the Boatswain or the
uni on patrol man as to whet her Appellant deliberately kicked the
Second Mate after he told Appellant to be quiet. Near the end of
t he hearing, counsel for Appellant indicated that the defense m ght
want to call another w tness but nothing nore was said about it.

Si nce Appellant's prior record includes two of fenses of
assault and battery, both of which were classified as "serious" by
t he Exam ner who conducted the hearing in February 1962, the
present order of revocation is not considered to be excessive.

ORDER

The order of the Exam ner dated at Baltinore, Maryland on 15
February 1963, is AFFI RMVED.

E.J. ROLAND
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D.C., this 16th day of Decenber 1963.

*xx*xx  END OF DECI SI ON NO. 1437 ****=*
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