Appeal No. 1430 - MAURICE M. CHAPLIN v. US - 27 November, 1963.

In the Matter of License No. 264820
| ssued to: MAURICE M CHAPLI N

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1430
MAURI CE M CHAPLI N

Thi s appeal has been taken in accordance with Title 46 United
St ates Code of Federal Regul ations 137.30-1.

By order dated 13 August 1963, an Exam ner of the United
States Coast CGuard at New Ol eans, Loui siana suspended Appellant's
| icense for three nonths outright plus three nonths on twelve
nont hs' probation upon finding himguilty of negligence. The gist
of the specification found proved is that while serving as Master
on board the United States SS DEL VALLE under authority of the
| i cense above described, on 23 June 1962, having collided with a
wooden fishing trawl er, Appellant failed to render adequate
assi stance, after a person had been seen in the water and a voice
had been heard, because he departed the vicinity of the collision
prior to daylight.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The parties stipulated in evidence nost of the facts, the
testinony of two seanen (given at the Coast Guard casualty
| nvestigation) concerning the person or persons seen and heard in
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the water, statenments froma deposition of the only survivor (the
Master) fromthe fishing vessel, the conclusions (in part) of the
Coast CGuard casualty investigation that personnel on the DEL VALLE
were not negligent prior to the collision and that Appellant was
not negligent in conducting the search while his ship renmained at
the scene of the casualty. After entering these stipulations, the
Gover nnent rested.

Appel l ant testified that he did not at any tine see or hear
anyone in the water or receive any such report; he did not see any
wr eckage fromthe vessel or evidence of life; and after searching
for two hours, Appellant thought that, for the safety of his crew
and vessel, it was his duty to resune course due to the rough sea
and bad weat her,the possibility of danger fromshifting cargo
(including dynamte caps), and the set of the vessel toward the
beach six mles away. Appellant stated that it was up to himto
use his judgenent in this matter and he did not think that any
survivors woul d have been located if the ship had conti nued
searching until daylight which was about six hours after the DEL
VALLE depart ed.

APPEARANCE: Terriberry, Rault, Carroll, Yancey and Farrell of
New Ol eans, Louisiana by Alfred M Farrell, Jr.,
Esquire, of Counsel.

FI NDI NGS OF FACT

On 23 June 1962, Appellant was serving as Master on board the
United States SS DEL VALLE and acting under authority of his
| icense while the ship was at sea in route to Abidjan, Republic of
| vory Coast, West Africa, on an easterly course running
approximately parallel to the coast. The DEL VALLE is a freight
vessel of 8258 gross tons and 441 feet long. She was |oaded with
cargo including dynamte caps and a deck | oad of poles.

At 2137 on this date, the DEL VALLE collided with the Republic
of lIvory Coast wooden fishing trawl er, the NOSTRADAMUS (28 gross
tons and about 45 feet long) thirty mles west of Abidjan and siXx
mles fromshore. The DEL VALLE suffered no apparent damage. The
NOSTRADAMUS was totally denolished and sank i medi ately. There was
a crew of eight in addition to the Master on board the fishing
vessel. The latter was the only survivor. He grabbed a life ring
fromhis vessel and remained in the water throughout the subsequent
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t wo- hour search directed by Appellant. The Master of the fishing
vessel did not see anyone else in the water.

At the tinme, the sea was noderate to rough with swells six to
eight feet high. The water tenperature was about 80 degrees. The
wi nd was fromthe southeast at 15 to 20 knots. It was overcast and
there were rain squalls in the vicinity which bl ocked out reception
on the radar. The current and wi nd had been setting the DEL VALLE
toward the shore to the north at the rate of seventenths knots
whil e the ship was proceeding at 15 knots. The visibility was 5 to
6 mles except in the rain squalls.

| medi ately upon inpact, the nmate on watch on the DEL VALLE
st opped the engi nes and sounded the general alarm Appellant was
on the bridge in a matter of seconds. Wthout delay, life rings
with activated water |lights were thrown overboard pursuant to
orders given by Appellant. Searchlights were turned on and a
| i feboat was manned with the Second Mate in charge. As Appellant
maneuvered the ship to return to the scene of the collision before
| owering the lifeboat, a | ookout nonentarily saw a person in the
wat er and shouted out, but he did not report it to Appellant.
About the sane tine, the Third Mate heard soneone in the water
calling, but this was not reported to Appellant. The |ifeboat was
| owered approximately 24 minutes after the collision occurred and
searched in vain for survivors until 2255 when the Second Mate
reported to Appellant that it was too rough to nmaneuver the
| i feboat. The search was continued until 2337 w thout the
| i feboat. Appellant did not see any evidence of life or weckage
on the water and received no report of such fromanyone on the
ship. The appearance of the lighted life rings on the water
I ndi cated that the search was being conducted at the place where
the fishing vessel went down.

Begi nni ng at 2300, the DEL VALLE transmtted an "all ships"
message three tinmes on 500 kil ocycles reporting the casualty. The
only acknow edgenent of receipt was fromradi o Abidjan (TUS).
Appel | ant al so reported the casualty by radio to the ship's agent
at Abi dj an.

As a result of orders given by Appellant at 2337, the DEL
VALLE was maneuvered to resune her course to Abidjan and arrived
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t here about 0600. Morning twlight was at 0545 and sunrise at
0608.

Port authorities boarded the ship on arrival and investigated
the matter. The vessels in the fishing fleet were required to
report at 0800. Wien the NOSTRADAMUS did not call in, it was
presunmed that she was |ost and a plane was sent out that norning to
conduct a search. The report of the search was conpletely
negative. No provision was made for any further search.

At nightfall on 25 June, the Master of the NOSTRADAMUS was
rescued fromthe water by the crew of the DAUPHI N about 25 m |l es
east of, and 5 mles to the south of, the scene of the collision.

Appel l ant has no prior disciplinary record. |In 1954, he
received a citation fromthe President of the Republic of Liberia
for the "sentinments of humanity" displayed by Appellant.

OPI NI ON

The single issue to be considered i s whet her Appellant was
guilty of negligence in | eaving the scene of the collision after
al nrost two hours of diligent searching for survivors rather than
wai ting until daylight approximtely six hours later. It is
conceded that Appellant conducted as thorough a search as was
reasonabl e under the circunstances while his ship remained in the
vicinity of the casualty.

The two statutes which have sone application to this case are
46 U. S. Code 728 and 33 U. S. Code 367. They both state, in
essence, that it is the duty of the master or person in charge of
a vessel to render assistance at sea to any person in danger so far
as this can be done w thout serious danger to his own vessel, crew,
or passengers.

Appel lant's obligation, in his position as Master, was to
render assistance to the sane extent as this would have been done
by a reasonably prudent master under the sanme circunstances.
Judging the matter fromthe point of view of a prudent naster at
the tinme of the energency, | do not think there is substanti al
evi dence to prove that Appellant was negligent.

The situation which faced Appellant was that he had carefully
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conducted a search of the area for alnost two hours w thout finding
any evidence of |life or weckage fromthe sunken vessel which
Appel | ant surm sed and had been a snmall fishing vessel. The sea
was too rough to risk the lives of the |ifeboat crew any | onger
after the boat had been in the water slightly | ess than an hour.
The ship was being set closer to the shore which was only a few
mles off and could not be seen under cover of darkness. There
woul d be danger of the cargo shifting, particularly the dynamte,

I f the ship remained practically stationary.

Under these circunstances it was necessary for Appellant to
deci de what to do by weighing the possibility of persons still
being alive in the water against the possibility of danger to his
ship and crew. Since the fishing vessel disappeared i mediately
when struck, it was inprobable that there were any survivors, and
t he chance of this becane nore renote after two hours. Hence,
Appel | ant had reason to believe that he had done everything he
could to render assistance. On the other hand, the DEL VALLE and
her crew m ght have been in serious danger by daylight if Appellant
had remained in the vicinity until then.

The fact that a person or persons in the water were
nonentarily seen and heard is not attributable to appellant in
judging his conduct since any such information should have been
reported directly to Appellant who was busy nmaneuvering the ship
and directing the lowering of the |ifeboat at the tine. In any
event, the significance of this information is considerably reduced
by the fact that these two instances occurred before the |ifeboat
was in the water and absolutely nothing to revive the hope of
finding survivors was encountered in the next hour and a half or
nore. The fact that the Master of the NOSTRADAMUJS al nost
m racul ously survived, and m ght have been picked up by the DEL
VALLE is she had remained until daylight, interjects an el enent of
hi ndsi ght on the basis of which it would be inproper to concl ude
t hat Appellant acted negligently in |leaving the scene. The al nost
perfunctory search, which was initiated in Abidjan after daylight
as a result of the radio nessage fromthe DEL VALLE and Appellant's
report of the incident, points out the hopel essness of the
situation as viewed by others than Appell ant.

In a simlar case (CITY OF ROME - S. 51, 1927 AMC.
1844), a submarine was struck by the CITY OF ROVE at ni ght and sank
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wthin two mnutes. About six persons escaped fromthe submarine
but only three of them were saved fromthe water by a boat fromthe
CITY OF ROVE. The latter stood by for an hour and forty m nutes
before departing. (The fate of the other persons in the water is
not nentioned.) It was held that the Master of the CITY OF ROME
was not negligent for |eaving the scene.

On the basis of the probability of there being survivors,
there is greater reason to condone Appellant's conduct than that of
the Master of the CITY OF ROME. The wooden fishing vessel was not
as strong as a submarine, the former sank nore quickly, and
Appel | ant had no know edge of any survivors whereas a boat fromthe
CITY OF ROVE picked up three nen.

CONCLUSI ON

Under all the facts and circunstances of this case, it is ny
opi ni on that Appellant continued the search as long as there was a
reasonabl e possibility of rescuing survivors. Therefore,
Appel l ant' s decision to resunme course to Abidjan before daylight
does not indicate a |lack of judgenent which constituted a failure
to exercise the care demanded by the circunstances, although |ater
devel opnents showed that anot her course of action would have been
preferable. Therefore, Appellant acted with reasonabl e prudence
and he was not negligent within the neaning of 46 U S. Code 239(Q)
as defined in 46 Code of Federal Regulations 137.05-20 (a)(2).

The concl usion that Appellant was guilty of negligence is set
asi de and the specification is dism ssed.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
13 August 1963, is VACATED.

D. G MORRI SON
Vice Admral, United States Coast Guard
Act i ng Commandant

Si gned at Washington, D. C, this 27th day of Novenber 1963.
**xx%  END OF DECI SION NO 1430 *****
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