Appeal No. 1427 - JAMES EARL JOHNSON v. US - 11 October, 1963

In the Matter of License No. 208968
| ssued to : JAMES EARL JOHNSON

DECI SI ON OF THE COMVANDANT
1427
JAVES EARL JOHNSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 10 May 1962, an Exam ner of the United States
Coast CGuard at St. Louis, Mssouri, suspended Appellant's seanman
docunents for three nonths outright plus three nonths on twelve
nont hs' probation upon finding himguilty of negligence. The
speci fications found proved allege that while serving as Master on
board the United States W EAG.E O LER under authority of the
| i cense above described, on or about 26 August 1961, Appell ant

(1) bhad in tow and navi gated the tank barge JB-556, | oaded
wi th conbustible Iiquids in bulk, wthout there being a valid
certificate of inspection on board;

(2) failed to sound a tinely danger signal on approaching
anot her vessel "as required by |aw'; and

(3) attenpted to pass an ascending vessel in a neeting
situation w thout having exchanged proper whistle signals.
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At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of two Coast Guard O ficers, an enployee of the St. Louis Marine
| nspection Ofice, the pilot of the tug RAY WAXLER, the Master and
several crewnenbers of RAY WAXLER, and the deckhand of EAGLE O LER
Docunents relative to the collection of a nonetary penalty for
violation of the inspection |aws, a copy of an entry in RAY
WAXLER s | og, and publications pertaining to channel conditions in
the M ssissippi River were also offered and accepted in evidence.

I n defense, Appellant offered in evidence his own testinony,
that of his enployer, and that of a fornmer enpl oyee of the owner of
t he barge JB-556.

In addition, one wtness called by the Investigating Oficer
used and marked a chart under cross-exam nation. Although this
chart was not offered or accepted in evidence in open hearing, it
was appended to the record and is considered to be properly a part
of it.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and three
specifications had been proved. The Exam ner then served a witten
order on Appel |l ant suspending all docunents issued to Appellant for
a period of three nonths outright plus three nonths on nine nonths'
probati on.

The entire decision was served on 10 May 1962. Appeal was
tinely filed on 9 June 1962. A prom sed supporting brief has not
been filed and | proceed to review and decide without it.

FI NDI NGS OF FACT

On 26 August 1961, Appellant was serving as Master on board
the United States MV EAGLE O LER and acting under authority of his
| icense while the ship was operating in the Mssissippi Rver in
St. Loui s harbor.
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On that date EAGLE O LER was pushing the barge JB-556 which
was | oaded with a cargo of fuel oil. This tow collided with the
t ow of RAY WAXLER, which was pushing two | oaded tank barges. The
col I'i si on occurred above the Muinicipal Dock, St. Louis, on the
M ssouri side of the river, at 1340 (Zone plus 6 Tine). The
weat her was clear and visibility was uninpaired.

Appel l ant was piloting EAGLE O LER at all tines material.

At some time prior to the collision the pilots of the two tows
si ghted each ot her, apparently sinultaneously. The descendi ng EAGLE
O LER was under the MKinley H ghway and Railroad Bridge on the
II'linois side of the river. The ascending RAY WAXLER was | ust
below Ml e 181, on the Mssouri side. Each tow was maki ng about
four and one half to five mles an hour.

Chart 11 of the Arny Engineers' charts for the Upper

M ssi ssi ppi River enconpasses this area. It shows a channel |ine
favoring the Mssouri side fromMIle 180 to Mle 181.7, then
angling toward the Illinois side on which, fromMle 182, it |eads

to the McKinley Bridge.

On 26 August 1961 there were two bl ack buoys established, one
at each end of the crossing section of the channel. However,
notices of the Corps of Engineers indicated that the Illinois side
was navi gabl e throughout the area in question at that tine.

At the tinme of first sighting, which nust have been about ten
m nut es before collision, Appellant intended to follow the |ine of
the buoys to the Mssouri side. He assuned that RAY WAXLER woul d
alter course to cross the river and he concluded that a port to
port passing would be proper. At the sane tine the pilot of RAY
WAXLER, who intended to follow the line of buoys to the Illinois
side, assuned that EAGLE O LER would hold to the [ eft descendi ng
bank, making a starboard to starboard passi ng necessary.

The record is not as clear as mght be on the details of the
approach of the tows. Specific tines and di stances are not
established. But there is substantial evidence to reconstruct the
general course sufficiently.

Appel l ant and the pilot of RAY WAXLER both at first attenpted
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radi o communi cati on but were unsuccessful. Wen Appell ant was
roundi ng the upper black buoy, turning toward the M ssouri side,
not having heard a signal fromthe ascendi ng vessel, he initiated
a one-blast signal. Shortly thereafter RAY WAXLER sounded a

t wo- bl ast proposal, not having heard EAGLE OLER At the tine of
Appel lant's signal the tows were about a mle apart, and at the
time of RAY WAXLER s they had cl osed to about three quarters of a
mle or |ess.

RAY WAXLER s signal was not heard by Appellant.

Sonme tine thereafter RAY WAXLER altered course slightly to the
right to commence crossing the river. Both vessels sounded danger
signals, not heard by the other, and both comrenced to back down.
RAY WAXLER sounded several other signals, including a proposal to
pass starboard to starboard. The only signal heard by Appell ant
was a three-blast signal, possibly half a mnute before collision,
and probably actually part of a danger signal.

Despite the reversing of the engines of both craft, they
collided anyway. The angle of inpact is not known, but the forward
starboard corner of ST-124, RAY WAXLER s | ead barge, cane in
contact with the center of the forward end of JB-556.

There is evidence of sone material damage to JB-556, none to
the other barges or the towboats. There is no evidence of personal
I njury although it appears that Appellant was in a hospital for
sone days after the casualty.

On the night of 26 August a Coast GQuard O ficer fromthe St.
Louis Marine Inspection Ofice boarded JB-556 and | ooked for its
certificate of inspection. None was found in the customary
contai ner provided for one and none was found after search of all
accessi bl e places on the barge. An enployee of the owner of the
barge assisted in this search.

On 18 Septenber 1961 a duplicate certificate of inspection was
| ssued by the St. Louis office in lieu of one reported |ost.

On 16 January 1962, Edward Rei dy, representing the owners of
t he barge, advised the Commander, Second Coast Guard District, that
he had personally placed a valid certificate of inspection aboard
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t he barge about 20 January 1961, and that the owners did not know
how or when the certificate was renoved fromit.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged in the notice of appeal that

(1) there was a failure of jurisdiction because Appel |l ant was
not operating EAGLE O LER under authority of his |license;

(2) the decision is contrary to the evidence;
(3) the exam ner m sconceived and m sapplied the |Iaw, and

(4) the proceedings were used "to convict" Appellant "w thout
i nplication of the unlicensed pilot" of the other tug
“for the benefit of the owners and insurers of MV RAY
WAXLER. "

Since no brief support and specify these grounds was submtted
| have directed ny review to the objections and contentions entered
upon the record of hearing.

OPI NI ON
I

The initial question here is one of jurisdiction. The
argunent was first nade that since a diesel towboat is not required
to have a licensed pilot, Appellant was not serving under authority
of his license as a deck officer of a central Western Rivers
vessel .

The exam ner advanced two theories in support of his hol ding
that there was jurisdiction to proceed under R S. 44450, as
anended, on charges of negligence. Wth respect to the
specifications dealing wwth whistle signals, the exam ner held that
the acts alleged were violative of 33 CFR 95.09 ("Danger and Cross
Signal s") and 33 CRF 95.19 ("Passing Signals"). The reasoning then
goes that these regul ati ons were pronul gated under authority of
R S. 4233A, as added 21 May 1948; that this Act was "obviously a
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conti nuation of and substitute for the .... provisions of Revised
Statute 4412"; and that, since R S. 4412 was part of Title 52 of
the Revised Statutes, the "Western Rivers" rules are regul ations
| ssued thereunder. Then, since R S. 4450, as anended, confers
jurisdiction over acts violative of such regulations irrespective
of the condition of service under authority of a license or
docunent, jurisdiction exists here.

Thi s opi ni on cannot be adopt ed.

First, it seens clear that the acts alleged were not all eged
as violations of the regulations. The specification as to the
danger signal explicitly refers to a signal required by |aw at one
half mle's distance. 33 CFR 95.09 contains no such provision.
The specification as to passing signals asserts that there was no
exchange of "proper whistle signals.” But 33 CFR 95.19 prescribes
no signals at all, sinply defining when signals prescribed
el sewhere shall be given.

It is clear that the acts were alleged as violative of 33
U S C 343, which is not part of Title 52, Revised Statutes.

Toward the sanme conclusion, it is noted that although R S.
4233A (33 U.S.C. 353) contains provisions simlar in part to those
of R'S. 4412, 4233A was never part of Title 52 and it is the sole
authority cited for the regulations classified to 33 CFR 95. And
| astly, to preclude any connection of these regulations with Title
52, R S. 4412 was repealed on 28 March 1958 (72 Stat. 49).

Jurisdiction over the offense of navigating a | oaded tank
barge without a certificate of inspection can be bottoned on this
t heory, but jurisdiction over the violations of Rules of the Road
must be predicated upon service under authority of the license.

Appel | ant contended on the record that he was not serving
under authority of his license. This he did in three ways.

He first argued that since uninspected diesel towboats are not
specifically required to have |icensed officers as such, he could
not be serving under authority of his |icense.
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| have frequently and consistently held that when such a
| icense is not required by |aw, but when its possession is nade by
t he enpl oyer a condition of enploynent, and the nature of the
enpl oynent is the kind of activity for which the |icense is issued,
jurisdiction attaches and wll be exercised. (Decisions on Appeal
491, 700, 824, 1030, 1281, 1400.)

But in this case, after a second argunent by Appellant, the
exam ner found as a fact that "the owners and/or operators [of
EAGLE O LER] did not require as an incident to enpl oynent of M.
Johnson that he have a license." (D 2)

Whether this is fully supported in the record is questionable.
The evidence on this point is the testinony of the owner under
exam nation by Appellant's counsel:

"Q Is it necessary in your business for a man to have a
|icense as a Pilot to do the type of work that he was
doi ng?

A. No, sir.

Q In the absence of a |icense and any docunent did you

verify his experience and his qualifications through
t hose sources that you have i ndicated?

A. Yes, sir.

This is not an affirmative statenent that the owner did not
require the license but is only a statenent that a license is not
necessary under the law. At any rate, the evidence does not
constitute the affirmati ve showi ng, needed in other cases and to be
made by the investigating officer, that the |icense was a condition
of enpl oynent.

But even assuming that the owner did not in fact require a
| icense, this case is clearly distinguishable fromthe line cited
above. Here, Appellant was the only person aboard EAGLE O LER
hol di ng any docunent issued by the Coast Guard. He holds a license
as mate of steam and notor vessels navigating rivers.
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46 CFR 31.15-5 required in the circunstances of this case that
EAGLE O LER have on board at |east one |licensed officer or one
t anker man.

What the owner's original thought was on hiring Appellant two
years earlier is immterial. The |law required such a person to be
aboard, Appellant was the only such person aboard. The |aw was
conplied with and Appellant was in fact serving under authority of
his |icense.

But Appel | ant rai ses another question, urging that if he was
required to be aboard it was nerely as tanker man, not as a
| i censed officer. Thus, he argues only his performance of duty as
a tanker man is subject to scrutiny, his activities as naster and
pil ot being outside the scope of the requirenent and therefore not
under authority of his |icense.

Against this the investigating officer argued the
indivisibility of the license.

This latter view | nust accept.

Once Appell ant undertook service on a vessel aboard which, by
| aw and regul ati on, he was required to have a |license or docunent,
all of his actions which touch upon marine safety becone subject to
the renedi al provisions of R S. 4450, as anended.

An anal ogy nay be drawn here from m sconduct cases. Many acts
of m sconduct of seanen do not involve activity in duties for which
they hold the requisite rating. An off-duty seaman nmay commit
assault and battery upon a shipmate. The act had nothing to do
with his performance as an AB or an oiler or a steward. But the
act renders his docunent anenable to disciplinary action because it
t ouches on marine safety.

There is no doubt that had Appellant conmmtted an unl awf ul
hom ci de aboard EAGLE O LER his license would properly be in
j eopardy. Just so, once he is aboard in required service, any act
tending to endanger |ife or property in the navigation of the
vessel is subject to the jurisdiction of these proceedi ngs.
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In passing, it may be pointed out here that since the acts
I nvol ved di sobedi ence of the statutory rules for navigation they
could as well have been charged as "M sconduct" as "Negligence."

Turning now to the factual issues involved in the neeting of
the two tows, it appears at first that the record is sufficiently
clear to establish that Appellant did not sound a tinely danger
signal as asserted. Appellant hinself testified that his danger
signal was bl own when the vessels were 600 to 700 feet apart. The
statute calls for the signal at one half mle.

There is also no doubt that Appellant attenpted to negotiate
a passing w thout having exchanged proper whistle signals and that
this was a failure to exercise reasonabl e care.

The statute prohibits the pilot of the descending vessel to
initiate a proposal. Appellant, on his own testinony, did so
initiate a proposal w thout having heard a signal fromthe upbound
t ow.

However, since the general rule for the exchange of signals in
33 US.C 343 includes the tinely sounding of a danger signal, | am
inclined to believe that the specification of failure to blow a
timely danger signal is included within the conpass of the general
failure to exchange proper whistle signals.

As to the specification alleging navigation of JB-556 w thout
there being a valid certificate of inspection aboard, it was
argued that the evidence was insufficient to establish that the
certificate was not on board at the tine the vessel was in
navi gati on.

The testinony of the Coast Guard officer who boarded the barge
was that he searched for and could not find a certificate. Neither
t he owner nor an enpl oyee of the owner could account for it.

It is a reasonable inference that if it could not be found on
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board by persons deliberately searching for it, persons thoroughly
famliar with the structure and operation of tank barges, it was
not on board.

It is also a reasonable inference, absent any evidence to the
contrary, that if it was not on board when searched for it was not
on board when the vessel was being navigated wwthin a matter of
hours earlier.

The exam ner found as a fact that it was not on board and
there is no reason to disturb this.

Y

It was additionally argued that if the certificate were not
aboard this was nerely a technical violation since a duplicate
certificate was i ssued when the loss of the original was
di scovered, indicating that the barge was found to be in conpliance
with requirenents and that its operation on 26 August 1961 was
ot herwi se entirely proper.

On the record it could not be said that the operation of the
barge was in conpliance with its certificate because there is no
evi dence of what grade of cargo the barge was certificated for, but
| specifically do not consider this as Appellant was not charged
wi th navigating wthout conpliance with the terns of the
certificate and, if he were, the burden would have been on the
I nvestigating officer to prove it.

But the absence of a certificate, far frombeing a nere
technicality, indicates a failure by Appellant to performa duty.
A master of a tow ng vessel has at tines specific duties relative
to making records as to the nature of the cargo in unmanned bar ges.
46 CFR 35.01-10 calls for entries in the tug's | og concerning the
grade of cargo carried when shipping papers are not on the barge.
Further the master of a tow ng vessel may be liable to fine and
| nprisonnment if he navigates a tank barge w thout conplying with
the regul ati ons concerning the grade of cargo which nmay be carri ed.

Additionally, a tanker man is required to know whet her cargo
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he may be punping can |awfully be placed aboard a barge.

| nmake reference here to the official publication "Specinen
Exam nati on Questions for Licenses as Master, Mate and Pil ot of
Central Western Rivers Vessels.” [In the questions for "Mate," the
| i cense which Appellant hol ds, there appears under the headi ng
"Tanker man" at page 29:

"26. If a tank barge was issued a certificate of

| nspection stating that the barge could carry grades D
and E cargo, would you, if so ordered by the owners, |oad
this barge with gasoline?"

Clearly the master of the tow and the tanker man have the duty
to know the grade of cargo carried and the grades permtted aboard
the barge. Reference to the certificate of inspection is necessary
to insure conpliance with the | aw.

V

As to Appellant's last point in his grounds for appeal, | see
nothing in this record, nor has anything been submtted by
Appel | ant outside the record, to support his assertion that
anyt hing was done in this case by Coast Guard officials for the
benefit of the owners and insurers of RAY WAXLER

No question as to RAY WAXLER s operation is in issue here and
none i s decided.

CONCLUSI ON

| therefore conclude that the specification relative to
failure to sound a danger signal (originally specification three)
I's duplicitous of other nmatters found proved.

The ot her specifications found proved by the exam ner were
proved by reliable, probative and substantial evidence.

ORDER

The finding of the examner as to original specification three
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I s VACATED.

In all other respects, the findings and order of the exam ner
are AFFI RMVED.

E.J. ROLAND
Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C., this 11th day of October 1963

*xx*x*x  END OF DECI SI ON NO. 1427 *****
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