Appeal No. 1426 - PABLO V. IRIZARRY v. US - 11 October, 1963.

In the Matter of Merchant Mariner's Docunent No. Z-817522 and all
ot her Seanan Docunents
| ssued to: PABLO V. | R ZARRY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1426
PABLO V. | R ZARRY

Thi s appeal has been taken in accordance with Title 46 Code of
Federal Requl ations 137.25-15.

By order dated 4 October 1962, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents for two nonths outright plus four nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as second
assi stant steward on board the United States SS ARGENTI NA under
authority of the docunent above described, on 3 August 1962,
Appel | ant assaulted and battered crew nenber Raul Rodri guez and
failed to obey a | awful order of the Second Mate.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
specifications. As wi tnesses for the Governnent, Rodriguez and
Losada testified that, after an argunent, Appellant struck
Rodriguez in the face with his fist. Appellant and his w tness,
Garcia, testified that Rodriguez was the guilty party because he
initiated the physical contact when he butted Appellant wth his
head. On the basis of this direct conflict in the testinony of the
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W t nesses for the opposing parties, the Exam ner resolved the
gquestion of credibility against Appellant and concl uded that he was
guilty of assault and battery. The Exam ner's decision of 4

Cct ober 1962 was served on counsel for Appellant on 5 Cctober.

On 29 Cctober, counsel filed a petition to reopen the hearing
to admt newly discovered evidence. It is clained that: the
testinony of Rodriguez and Losada was concocted to protect
Rodri guez from being charged with assault; the newy discovered
evi dence consists of evidence by crew nenber Fernandez t hat
Rodri guez butted Appellant as stated by the latter and Garcia in
their testinony at the hearing; this evidence was not known to
Appel l ant until 22 Cctober when he saw Fernandez and was tol d that
he saw thi s happen but did not say so before because Rodri guez and
Losada had threatened himw th bodily harmif he testified for
Appel | ant and they al so told Fernandez that Appellant woul d be
cleared of the assault and battery charge. These statenents are
supported by an affidavit by Fernandez which was submtted with the
petition to reopen the hearing.

On 21 Novenber, the Exam ner denied the petition after hearing
oral argunent by both parties. The Exam ner concl uded t hat
testi nony by Fernandez would only be cunul ati ve evidence in support
of the testinony given by Appellant and Garcia which had been
rejected by the Exam ner as a matter within his authority to
determ ne questions of credibility. The Exam ner al so pointed out
t hat Fernandez, according to his affidavit, refused to help
Appel | ant when the | atter requested Fernandez, prior to the
hearing, to be a wtness for Appellant. Fromthis, the Exam ner
concl udes that Appellant knew Fernandez was a witness to the
I nci dent and, therefore, he could have been subpoenaed to appear at
t he hearing. For these reasons, the Exam ner decided that the
evi dence proposed to be given by Fernandez was not newy discovered
evi dence.

On 3 Decenber, counsel filed a notice of appeal fromthe
Exam ner's decision of 4 Cctober and fromhis denial of the
petition to reopen the hearing. Counsel contends that, in view of
the matter contained in the affidavit of Fernandez, the denial of
the petition was inequitable and unjust. It is requested that the
findings and order be vacated or that the hearing be reopened to
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admt testinony by Fernandez.

APPEARANCE FOR APPELLANT: Kl ei n and Hi rschberger of New York
City, by Nathaniel A Rankow,
Esquire, of Counsel.

OPI NI ON

The notice of appeal is acceptable as a tinely appeal fromthe
Exam ner's denial of the petition to reopen the hearing but it is
not acceptable as an appeal fromthe Exam ner's decision of 4
Cct ober since the appeal was not filed within the statutory limt
of thirty days fromthe effective date of the decision (5 October).
Assum ng that the running of the tine for appeal was tolled between
the date the petition to reopen was filed (29 October) and when it
was deni ed (21 Novenber), the notice of appeal, filed on 3
Decenber, was submtted thirty-six days after the effective date of
the decision. Therefore, this revieww || be limted to the issue
rai sed by the petition to reopen the hearing.

I n Commandant's Appeal Decision No. 797, the entire record
was reviewed since the appeal fromthe denial of the petition to
reopen was within thirty days of the effective date of the
Exam ner's original decision (as distinguished fromhis decision
denying the petition to reopen).

| agree with the Examner's denial of the petition to reopen
the hearing. Testinony by Fernandez would not be in the category
of newy discovered evidence because of its cunul ative nature and
al so because Appellant or his counsel could have obtained a
subpoena requiring Fernandez to appear as a witness at the hearing.
Neverthel ess, there is no indication that Fernandez was even
guestioned by Appellant or his counsel, prior to the hearing, in
order to determ ne what he probably would have said if he had been
called as a wtness. The regulations require that a petition to
reopen contain a statenent of "reasons why the petitioner, with due
di I i gence, could not have di scovered such new evidence prior to the
date the hearing was conpl eted" (46 CFR 137.25-5(b)(4)) and that
the petition shall be granted only "when valid explanation is given
for the failure to produce this evidence at the hearing"” (46 CFR
137.25-10(b)). Counsel's petition to reopen does not contain such
information relative to the failure of Fernandez to appear as a
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W t ness even though there was a nonth and a half between the tine
Appel | ant was charged and the service of the Exam ner's deci sion on
5 COctober. \Wether the good regul ati ons, published on 5 Cctober
1962, are considered to be applicable to this case is immteri al

since substantially the sane neaning is contained in Conmandant's
Appeal Decisions No. 797.

In addition to the above reasons for uphol ding the denial of
the petition to reopen the hearing, there is a definite conflict
bet ween Appellant's testinony and the affidavit of Fernandez. Wen
Appel | ant was asked whet her anyone else was in the area of the
al | eged offense, he replied, "No, just Garcia was standi ng by
outside by the pantry close to the door and nobody el se was there
at that tinme" (R 141). On the other hand, the affidavit of
Fernandez states that he was only about two feet away from
Appel | ant when the incident occurred and, before the hearing,
Appel | ant told Fernandez that he was wanted to appear at the
hearing as a witness for Appellant. This conpletely disagrees with
Appel l ant's cl ear statenent that nobody except Garcia was in the
area at that tine.

If the affidavit is correct in stating that Fernandez was
present and Appellant knew this, then Appellant's testinony that
nobody el se except Garcia was there indicates that Appellant did
not want the version of Fernandez presented at the hearing. This
conceal nent by Appellant casts reflection on the |ater statenents
in the affidavit which are favorable to Appellant's side of the
nerits of the case. |If Fernandez was not there, then testinony
simlar to the statenents if the affidavit would be worthl ess.
Consi dered fromthe either approach, there is no reason to believe
that the result would be different of the testinony of Fernandez
were in the record.

ORDER

The order of the Exam ner dated at New York, New York, on 4
Cct ober 1962, i s AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
Commandant
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Si gned at Washington, D. C, this 11th day of October, 1963.

*xxxx  END OF DECI SION NO. 1426 *x**x
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