Appeal No. 1366 - Albert Begelman v. US - 7 February, 1963.

In the Matter of Merchant Mariner's Docunent 67483 and all ot her
Seaman Docunents
| ssued to: Al bert Begel man

DECI SI ON OF COMVANDANT
UNI TED STATES COAST GUARD

1366
Al bert Begel man

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 February 1961, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents for four nonths upon finding himguilty of
negl i gence. The specification found proved alleges that while
serving as the Pilot on board the Norwegi an MV FRANCI SVI LLE under
authority of the license above described, on or about 29 July 1959,
Appel | ant operated this vessel at an i nmobderate speed under
conditions of fog and restricted visibility, thereby contributing
to a collision between the FRANCI SVI LLE and the United States SS
MATHEW LUCKENBACH.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and specification.

Both parties introduced in evidence the testinony of w tnesses
and various exhibits. Appellant testified that an 11 knot speed
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seened reasonabl e under the circunstances since the powered
FRANCI SVI LLE was hi ghly maneuverabl e and coul d have been stopped in
hal f the distance of visibility; Appellant saw buoy 3 HC to port at
a range of about 400 yards approximtely 4 mnutes before the
col l'i si on and changed course to 065 degrees true; he sighted the
LUCKENBACH at 300 to 500 yards com ng out of the patchy fog 60
degrees on the starboard bow, no signal was heard fromthe
LUCKENBACH until the one blast of her whistle when she was si ghted
and her course was about 300 degrees true; Appellant ordered the
danger signal to be sounded, engines full astern and rudder hard to
port; he then ordered hard right rudder in an attenpt to swing the
stern away fromthe LUCKENBACH but she struck the FRANCI SVILLE in
the vicinity of the engine roomat an angle of 90 degrees;

Appel l ant estimated the speed of the other ship to have been
between 7 and 9 knots at the tine of the collision.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and specification had been
proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of four nonths.

FI NDI NGS OF FACT

On 29 July 1959, Appellant was serving as the Pilot on board
t he Norwegi an MV FRANCI SVI LLE and acting under authority of his
| i cense when this ship collided with the United States SS MATHEW
LUCKENBACH approximately a mle northeast of buoy 3 HC near the
sout hwesterly entrance to Buzzards Bay, Massachusetts, in waters
governed by the Inland Rules of the Road. The collision occurred
at 0552 (FRANCI SVILLE tine) in a patchy fog which limted the
visibility to approxi mtely 500 yards. The bow of the LUCKENBACH
penetrated the starboard side of the FRANCI SVILLE at an angl e of
ninety degrees in the vicinity of the engine room There were no
personnel injuries or deaths and no nmaterial failure caused the
casualty. The property damage to the two ships anpbunted to about
three-quarters of a mllion dollars.

The FRANCI SVILLE is a twin-screw diesel freighter, 468 feet in
| ength and 6087 gross tons. She was on a northeasterly course en
route fromLong Island City, New York to Boston Massachusetts via
t he Cape Cod Canal with general cargo. The ship was equi pped with
radar which was in good condition and in operation at all pertinent
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times.

The MATHEW LUCKENBACH is a steamturbine freighter, 469 feet
in length and 7870 gross tons. She departed from Boston bound for
Phi | adel phia with general cargo on board. Fog was encountered
before and after the ship passed through the Cape Cod Canal and
proceeded down Buzzards Bay toward buoy 3 buoy 3 HC. The
FRANCI SVI LLE was pi cked up on the radar bearing on the port bow
about eight mles distant in the vicinity of Buzzards Bay Light
Vessel . The LUCKENBACH was on course 245 degrees true. About ten
m nutes before the collision speed was reduced to sl ow ahead. The
course was tw ce changed five degrees to the right about five
mnutes later. Thereafter, the engines were alternately stopped or
going astern. Signals were sounded and heard com ng fromthe
FRANCI SVI LLE. The LUCKENBACH S rudder was hard right when she
struck the other ship amdships. At this tinme, the LUCKENBACH was
novi ng forward headi ng about 295 degrees true and her bow conti nued
to swng to the right after the inpact.

Appel | ant boarded the FRANCI SVI LLE at Long Island City prior
to her departure on 28 July. He obtained this enploynent through
the Maritime Coast Pilots' Association primarily because he gas a
Federal license with an endorsenment as a Cape Cod Canal pilot.
Appel | ant has nmaster's |icense wth pil otage endorsenents for
nunmerous areas including the Cape Cod Canal and approaches,
Buzzards Bay, and other waters in this vicinity. He would not have
been hired if he had not had a Federal |icense wth an endorsenent
as Cape Cod Canal pilot.

Appel | ant was put in charge of conning the vessel at all tines
after she passed south of Block |Island at about 0330 on 29 July.
The Master and watch officer remained on the bridge. The w nd was
| ight and the sea was calm Fog signals were being sounded in the
patchy fog. The ship's speed over the ground continued at
approxi mately 15 knots until |less than two m nutes before the
collision. No pip representing the LUCKENBACH or any ot her noving
obj ect novi ng obj ect was observed on the radarscope at the two
shi ps approached each other on reciprocal coursed. Possibly, this
was due to the fact that king post, boons and one mast were forward
of the radar antenna. Sunrise was at 0535.

The FRANCI SVI LLE was on course 040 degrees true when she
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passed Buzzards Bay Light Vessel one-half mle abeamto starboard
at 0535. The Light Vessel was | ocated by radar but could not be
seen due to fog. After sighting buoy 3 HC at di stance of 400 to
500 yards and passing it abeamto port at approximately 0548,
course was changed to 065 degrees true. This buoy is used as a
turning point by vessel entering and | eaving Buzzards Bay. Sone
two mnutes |later, the LUCKENBACH was sighted at a distance of

bet ween 300 and 500 yards comi ng out of the fog on the starboard
bow of the FRANCI SVI LLE. Appellant i nmedi ately gave orders for the
engi nes to be stopped and for hard left rudder. The danger signal
was sounded. There was confusing exchange of subsequent signals
before the two ships collided less than two mnutes after the
LUCKENBACH was sighted fromthe FRANCI SVILLE. The latter was
headi ng 026 degrees true when the collision occurred and all power
was | ost on the FRANCI SVI LLE.

The LUCKENBACH pr oceeded under her own power to Phil adel phi a.
The FRANCI SVI LLE was towed to New York Cty.

Appel | ant has no prior record of offenses involving
navi gation. He has been going to sea for nore than 30 years and
has been serving as a pilot for at |east 20 years.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

PONT I. The Coast Guard |l acks jurisdiction. The ship was not in
state or federal conpul sory pilotage waters when the collision
occurred before reaching the Cape Cod Canal. Therefore, Appellant
was not acting under the authority of his pilot's |icense as
required by 46 U S.C. 239(g). Since this statute is penal in
nature a strict construction is required.

PONT Il. The decision is not supported by proper evidence. The
testinony of the Governnent w tnesses fromthe LUCKENBACH cont ai ns
mat eri al changes fromthe testinony given by the sane w tnesses at
t he Coast Guard investigation.

PO NT I'l1. Appellant operated the FRANCI SVILLE at noderate speed.
The nost reliable estimate as to the distance of visibility was
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given as one-half mle by the pilot on the ship follow ng ten

m nutes of the LUCKENBACH. This estimte was checked by radar.
Since tests conducted after the collision showed that the
FRANCI SVI LLE could stop froma speed of 14.7 knots in 485 yards,
she coul d have stopped wthin one-half the distance of visibility.
No traffic was observed on the radarscope.

PONT IV. The Examner erred in apply in the Pennsylvania Rule
(presunption that a statutory violation is at |east a contributory
cause of collision) in this admnistrative proceedi ng.

PO NT V. Even assum ng the FRANCI SVI LLE s speed was i nmoderate, it
was a "condition" and not a "cause" which contributed to the
collision. The sole and proxi mate cause of the collision was the
unchecked swi ng of the LUCKENBACH to her starboard, to effect a
port-to-port passing, before the FRANCI SVILLE cane into sight.

In conclusion, it is submtted that the decision should be
reversed; the charge and specification should be dism ssed.

APPEARANCE: Dow and Stonebridge of New York City by
Wl bur E. Dow, Jr., Esquire, of Counsel

OPI NI ON

It is ny opinion that , under the existing conditions of
visibility,the FRANCI SVILLE was noving at an excessive speed during
the tinme leading up to the collision. This anounted to negligence,
wi t hout regard to whether the speed of the ship constituted an
"ant ecedent condition” which only nade the collision possible or a
"cause" which contributed to the collision. The basic criterion to
be applied in these proceedi ngs when the charge is negligence is
whet her there was i nprudent conduct rather than statutory or

contributory fault.Commandants's Appeal Decisions Nos. 586,
728, 730, 868,946 and 989.

PONT I. It has consistently been held by the Commandant that this
Is a renedial statute rather than a penal one and, therefore, it
should be liberally construed. The reason for this interpretation
Is that the primary purpose of these proceedings is to protect the
public interest by pronoting the safety of life and property at
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sea, and is not to punish seanen for offenses conmtted. See
Commandant ' s Appeal Decision No. 1131.

Appel | ant was enpl oyed primarily because he had an endor senent
on his license as Cape Cod Canal pilot. Appellant was al so
qualified as pilot in the waters where the collision occurred in
t he approaches to the Cape Cod Canal. Since the Master of the
foreign vessel relied on Appellant's navigation because of these
qualifications, it is reasonable to conclude that, under the
| i beral construction given to a renedial statute, Appellant was
acting under the authority of his docunent within the neaning of 46
U S. C 239(9).

PONT Il. This testinony is primarily concerning the actions of the
LUCKENBACH whi ch have no bearing on whether or not Appellant was
guilty of negligence. The purpose of this proceeding is not to fix
bl ame on the LUCKENBACH or to exonerate her fromfault.

Commandant ' s Appeal Deci sion No 1106.

PONT I'll. The pilot of the ship astern of the LUCKENBACH testified
that he did not arrive on the scene until at |east ten m nutes
after the collision (R 388). In viewof this |lapse of tine and

the patchy condition of the fog, | think that the testinony of the
Mast er and Appellant, both of whom saw t he LUCKENBACH cone into
sight, constitutes the nost reliable evidence as to the distance of
visibility in the vicinity of the collision at the tine it
occurred.

The Master of the FRANCI SVILLE testified that he first saw the
ot her ship at a distance of "about three ship | engths" (Exh. 1(a),
p. a.9). In terns of his ship, this was about 468 yards.
Appel |l ant stated that he saw t he LUCKENBACH when she was between
300 and 500 yards away (R 204, 239, 334). Appellant also
testified that a buoy 3 HC (about one mle and four m nutes before
the collision), the fog "would be thick and then let up" (R 236).
Based on the testinony of these witnesses, | have found that the
visibility was about 500 yards.

Wth respect to the speed of the FRANCI SVILLE, the evidence
shows that the ship averaged 14.7 knots over the ground for
approxi mately an hour before arriving in the vicinity of the
Buzzards Bay Light Vessel at 0535. Knowi ng that the Light Vessel
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coul d not be seen at a distance of one-half mle and the Iikelihood
of neeting vessels outward bound fromthe Cape Cod Canal, Appellant
was on notice that he should have nmade sone reduction in speed.
During the next 13 or 14 mnutes whil e approaching the turning buoy
3 HC, the ship averaged about 16 knots according to Appellant's own
cal cul ations nade at the hearing(R 323, 333,).

Accepting the stopping distance of the FRANCI SVILLE as 485
yards at 14.7 knots, it is obvious that she could not have stopped
in half the distance of visibility which was 500 yards. Therefore,
according to this test as to what constitutes noderate speed,
Appel l ant was quilty of negligence. This is a reasonable test to
apply here because of the probability that ships approachi ng each
ot her woul d be on approxi mately reciprocal courses.

It is ny opinion that Appellant did not exercise the
reasonabl e degree of judgenent expected of a prudent pilot under
t he sanme circunstances. Appellant believed that the visibility was
limted to approximately 500 yards (R 239); he could easily have
estinmated the speed of the ship up to the Light Vessel; and he had
no definite information concerning the stopping ability of the
ship. Judging the issue of due care from Appell ant's personal
poi nt of view and considering his know edge, or |ack of know edge,
concerning these three factors which he knew were inportant, it is
apparent that Appellant continued at a speed which he could not
reasonably have determ ned was a safe speed in this area where
traffic was to be expected.

PONTS IV and V. "Wthout consideration of the Pennsyl vani a

Rule which is a rule of law (The AAKRE (C. C. A 2, 1941), 122 F.

2d 469, 476)8, it is ny opinion that there is a substanti al
evidence to prove that the i mmbderate speed of the FRANCI SVILLE was
a "cause" which contributed to the collision. As stated at the
begi nning of this opinion, the basic offense is i mobderate speed
in fog. The additional words "thereby contributing to a collision
bet ween t he FRANCI SVILLE and the SS MATHEW LUCKENBACH' al | ege an
ultimate fact which is to be proved by natural reasoning fromthe
evidence. Although | agree with the view that the burden of proof
by substantial evidence remains on the Governnent throughout these
proceedi ngs, the burden of proof is not altered by reasonabl e

| nferences (presunptions of fact) which place the burden of going

forward wth the evidence on the opposing parties. See United
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States v. Hnes (C.A 2, 1958) 256 F. 2d 561. And it has been
held that liability, based on a casual connection between a
negligent act and the resulting injury when the consequence of the
negligence is that which a prudent person could reasonably have
anticipated, applies in cases where there have been negligent acts
by violations or safety statutes which nust be liberally construed

and do not cone within the category of penal statutes. Eberhart
v. Abshire (C. C A 7, 1946), 158 F. 2d 24.

In this case, | think that it is a reasonable inference, based
on all the surrounding facts and circunstances, to concl ude that
there was sone rel ationship between the excessive speed and the
collision. This causal connection is established predom nantly by
the facts that the speed of the FRANCI SVILLE placed her in the
danger zone (beyond one-half the distance of visibility ahead)
where the collision occurred and that she had not stopped when the
two shi ps cane together.

It is ny opinion that the nost |ogical conclusion or
i nference, based on experience and probabilities, is that the
established fact of the i mmopderate speed of the FRANCI SVI LLE did,
to sone extent, contribute to the casualty. As stated in Appeal
No. 586, this is not an attenpt to forecast the outcone of civil

litigation resulting fromthe collision.

Due to the delay in rendering this decision and since
Appel | ant has nmai ntained a record unbl em shed by any prior
navi gation offense during his entire career as a pilot for at | east
twenty years, the period of suspension will be reduced and
Appel | ant pl aced on probati on.

ORDER

The order of the Exam ner dated at New York, New York, on 23
February 1961, is nodified to provide for a suspension of two (2)
nont hs on six (6) nonths probation.

As so MODI FI ED, the order is AFFI RVED.

E. J. Rol and
Admral, United States Coast Guard
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Conmandant

Dat ed at Washington, D. C., this 7th day of February 1963.
*x*%x*  END OF DECI SION NO. 1366 *****

Top
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